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ADVERTISEMENT
TO THE

PRESENT EDITION.

VV HEN the firft edition of the following treatife

was publifhed> feveral points of importance re-

mained doubtful ; moft, if not all, of thefe have

been decided in cafes which have fince occurred ;

the alterations rendered neceflary by thefe deciiions

hav^ been made in the prefent edition, and the

author is not aware that any thing material has

been omitted which might be found ufeful in fuch

a -work.

No. 4, Hare Court
y TempiCj

Trinity Term, 1795.

'
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ADVERTISEMENT
TO THE

FIRST EDITION.

X wo Treatifes are already before the public on

the fubje(fl of the following (heets : Without at-

tempting to appreciate the refpedtive merits of thefe

performances, or to compare them particularly with

his own, the author of the prefent publication feels

it necefiary to obferve, that the plan of his work dif-

fers very materially from either of the others. He
has endeavoured to produce a compofition, which,

without difgufting the profeflional reader, may be

eafily comprehended by men of bufinefs, and ferve

as an elementary treatife t(> the ftudent. In exe-

cuting this plan, he has given, under each divilion,

an hirtorical deduction of the opinions which have

been held on the point immediately under dif-

cuflion, and concluded with the law as fettled by the

lateft decilions, where, in fad:, it has been fettled.

Where the point remains ftill in doubt, he has

Hated the arguments on both fides of the queftion.

How far he has fucceeded in the execution, the

public only can decide.

No. 4, Hare Ccurf, Tcmji/e^

O^ober, 1790.
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THE LAJF
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IBm of (BxtbmQt, ano promiiTotg Bom^

CHAPTER I.

0/ihe Origin and Nature ^Bills of Exchange and

Promissory Notes.

XN the infancy of mankind, nature pointed out

the fimple mode of exchanging one commodity for

another^ by a comparative eftimation of their ref*

fpedlive value's, dictated by the immediate wants of

the parties to the exchange. But when the occu^

pation of a merchant became a diftind: profeflion,

profpedls of a more diftant gain introduced a more

exad: appretiation of the value of the feveral ar:ycles ;

and a common ftandard, under the denomination

of money, to which every thing elfe fhoqld be re-

ferred as its meafure, appears to have been adopted

at a very early period in the hiftory of mankind.— Genefis.

Jt is probable, from the low flate of navigation
and

B commerce
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commerce in the ancient world, that the only im-

provement, till long after the fubverfion of the

Roman empire, was the reducflion of the rude

pieces of antiquity to a more commodious form,

under the fandtion of the (late. It was referved for

an opprefTed people, conlidered as the outcafls of

mankind, in an unenlightened age, urged by the

neceflity of their lituation, to introduce into Europe
at leafb, if not to give birth to, a method, by which

the merchants, of regions the mofl remote from

each other, could convey the means of procuring

the value of their commodities, without the incon-

Montef.
veniency of tranfporting gold or filver.—About

c. i6. the middle, or towards the end of the thirteenth

century, the Jews, driven by the exadlions of the

Prince, from England and France, took refuge in

Lombardy, and from thence gave to merchant

flrangers and travellers, fecret letters on thofc to

whom they had entrufled their effecls in the former

countries; who honourably difcharged the truft

repofed in them, by complying with the orders con-

tained in the letters.—In the courfe of time thefe

letters received a fixed form, and had conferred on

them the name of Bills of Exchange.

It is by means of thefe bills of exchange, that

money is now ufually remitted from one country

to another: The parties to them are generally four,

two at the place where the bill is drawn, and two at

the place of payment; as where A, a merchant at

Amfterdam, owes money to B, a merchant in Lon-

don, inftead of fending the money in fpecie to B,

he
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he applies to C, another merchant at Amfterdam,

to whom D, a fourth perfon, refiding in London,

is indebted to an equal amount; A pays to C the

money in queftion, and receives from him a bill

direded to D to pay the amount to B, or to any
one appointed by him, who fends it to his corres-

pondent B, with an order that the money be paid

to him by D.

But it frequently happens, that only three per-

fons are concerned, as where A, refiding at Am-
fterdam, and wifhing to remit money to B at Lon-

don, for goods bought of him, and having C, a

debtor alfo at London, addrelTes his bill to the

latter, defiring him to pay the fum mentioned to

B, or to his order, to whom he then fends it by
letter.

Or if I be at Exeter, and intending to go to Lon- Beawes,

don, and wanting money, I may take it up ofa friend
^^°'

at Exeter, and give him bills drawn on myfelf, pay-
able to whomfoever he fhall appoint in London.

There may alfo be only two parties concerned l^^J^^^'
in the formation of a bill, as where the perfon mak- Per Holt.

ing it defires another to pay to himfelf or to his

order.

A Bill of Exchange therefore may be defined. Bin of Ex-
^

change,
to be an open letter of requefi:, addrelTed by one what.

perfon to a fecond, defiring him to pay a fum of

money to a third, or to any other to whom that

third perfon fliall order it to be paid: or it may be

payable to bearer.

The perfon who makes the bill is called the

B 2 drawer i
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drawer; he to whom it is addrelTed the dr'awee ; and

if he undertake to pay the amount, he is then called

the acceptor. The perfon to whom it is ordered to

— be paid is called xh^payee^ and if he appoint another

to receive the money, that other is called the in-

dorfeCy as the payee is with refpedl to him the in—

dorfer ; and any one who happens for the time to

be in pofleflion of the bill, is called the holder of it.

The time at which the payment is limited to be

made is various, according to the circumflances of

the parties, and the diftance of their refpedive re-

Udences. Sometimes the money is payable Zitjight^

fometimes at fo many days after light; at other

Cfance. times, at a certain diflance from the date.— Ufance

is the time of one, two, or three months after the

date of the bill, according to the cuftom of the

places between which the exchanges run. Double

or treble ufance, is double or treble the ufual time,

and half ufance is half the time.

UsANCEbetween London and anypart of France,

is thirty days after date.

Between London and the following places,—

Hamburgh, Amflerdam, Rotterdam, Middkburg,

Antwerp, Brabant, Zealand, and Flanders,—is one

calendar month after the date of the bill.

Between London and Spain and Portugal, two

calendar months.

Between London and Genoa, Leghorn, Milan,

' Venice, and Rome, three calendar months.

The ufance of Amflerdam^ on Italy, Spain, and

Portugal, is two months.

On
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On France, Flanders, Brabant, and on any place

in Holland or Zealand, is one month.

On Frankfort, Nuremberg, Vienna, and other

places in Germany, on Hamburg and Breflau, four-

teen days after light, two ufance twenty-eight days,

and half ufance feven.

FIalf ufance, when the ufance is one month,

fliall contain fifteen days, notwithflanding the ine-

quality in the length of the months.

Where the time, after the expiration of which a

bill is made payable, is limited by months, it muft

be computed by calendar, not lunar months : Thus^

on a bill dated the firil of January, and payable at

one month after date, the month expires on the firft

of February.

On this account it is faid in fome books, that

, where the bill is dated the lait day of a month, fome

difficulty may arife from the manner in which that

lafl: day is expreifed, on account of the inequality

in the length of the months; Thus in cafes of bills

payable one month after date, if the date be limply

the lafl: day, and the number of the day be not ex-

preifed, it is faid the month expires the lad day of

the fucceeding month ; as if it bear date the lajl

day of February, the time does not expire till the

3 ill of March ; but if the number of the day be ex-

prelTed, the month expires on the day correfpond-

ing in number to the date : as if the date be the 28th

of February, the time expires on the 28th of March.

•—On the fajne principle it would feem, where the

' B 3 date
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date is the 31ft of March, the time will not expire
till the firfl: of May, but where it is the loft day of

March, it expires the 30th of April.

But this difficulty can hardly ever occur in prac-

tice, as it is apprehended the inflances of bills

dated the lafl day of a month are very rare ; and

where one month is longer than the fucceeding one,

it is a rule not to go, in the computation, into a

third : Thus, on a bill dated the 28th, 29th, 30th,

or 3 1 ft of January, and payable one month after

date, the time expires on the 28th of February in

common years, and in the three latter cafes, in

leap year, on the 29th.

The general rule of law is, that when computa^
tion is to be made from an adl done, the day in

which the acT- is done muft be included ; becaufe

the law, unlefs to prevent mifchief or inconve-

nience, admitting no fradlion of a day, the ad: re-

lates to the firft moment of the day, and is confi-

dered as done then. But when the computation is

to htfrom the day itfelf, the natural conftrudlion

of the words imports that the day muft be excluded :

Clayton's Thus whctc a Icafc is made to commence from the

a Ventr. ^^X o^ the date, the day is excluded, and it begins
^ * ^'°' the next day, but if it be to commence from the

makings the day is included.—With refped: to bills

Beiiafis V
^^ exchange, however, the cafe is different : The

Ld^Ra m ^^^^"^ of merchants, which makes part of the law

^\' of the land, beina:, that where a bill is payable at fo
Coleman. > o' r ^

St/sr'^' "^^^y ^^ys ^fter light, or from the date, the day of

prefentment

6
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prefentment or of the date is excluded. Thus,

where a bill, payable ten days after fight, is pre-

fented on the firft day of a month, the ten days ex-

pire on the eleventh J where it is dated the firft, and

payable twenty days after date, thefe expire on the

twenty-firft. Where there is no date, and the pay-

ment is diredted to be made fo many days after

date, the date is taken to be the day on which it

ifTued.

The vernal equinox, as the year was rcvflified by oid&New

Julius Caefar, happened to fall, in the year 325, on ^^^*

the 2ift of March : But from caufes which it is fo-

reign to the purpofe of this treatife to explain, in

1582, the equinox having changed from the 21ft:

to the nth of March, Pope Gregory XIII. or-

dered ten days to be taken out of the calendar,

and the 1 1 th day of March to be reckoned as the

2 1 ft. This edicfl was generally obeyed by the na-

tions who acknowledged his authority, but moft of

the Proteftant countries continued the former me-

thod of reckoning their time, and from hence

arofe the different modes of computation, which

now obtain in Europe under the denominations of

Old and New Style. Since the days of Gregory,

the equinox has receded one day, fo that there are

eleven days of difference between Old and New

Style; or, in other words, the firft day of any

month, according to the old ftyle, is the twelfth

according to the new.

Old Style now prevails in Mufcovy, Denmark,

Holftein, Hamburg, Utrecht, Gueldres, Eaft Frief-

B 4 land.
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land, Geneva, and in all the Proteftant principali-

ties in Germany, and the Cantons of Switzerland/

New Style, in all the dominions fubjecl to the

Crown of Great Britain, in Amfberdam, Rotterdam,

Leyden, Haerlem, Middleburg, Ghent, BrufTels,

Brabant, and m all the Netherlands except Utrecht

and Gueldres; and in France, Spain, Portugal,

Italy, Hungary, Poland, and in all the Popifh

principalities
of Germany, and the Cantons of

Switzerland.

Where a bill, payable at a certain time from

the date, is drawn at a place ufing one flyle, and

remitted to a place ufing the other, the time is to

be computed according to the ftyle of the place at

which it is drawn.—Thus, on a bill payable the ift

of March, old ftyle, and payable here one month

after date, the month is to be reckoned from the

1 2th of March, becaufe that day, according to the

new ftyle, correfponds to the firft according to the

old*.

Sometimes the drawer of a bill makes the date

both according to the old and new ftyle, writing the

one above and the other below, a fmall line drawn

between them, thus :

i8 , March 28

.. ^ •
April 8

* Beavves, in his Lex Mercatoria, page 484, fe^l. 25i,fay>,

that a bill payable on a certain day, is due on the d%y mentioned,

according to the ftyle of the place on which it is drawn, which

feems contrary to the reafon and nature of the thing.

Where
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Where a bill is payable at a time after fight,

there can be no difficulty ; the time muft evidently

be computed according to the ftyle of the place

where it is payable.

A CUSTOM has obtained among merchants, that Days of

a perfon to whom a bill is addreffed, fhall be allow-

ed a little time for payment, beyond the term men-

tioned in the bill, called days of grace. But the

number of thefe days varies, according to the cuf-

tom of different places.

Great Britain, Ireland, Bergamo, and Vienna,

three days.

Frankfort, out of the time of the fair, four days.

Leipsick, Naumburg, and Augfburg, five days.

Venice, Amfterdam, Rotterdam, ,Middleburg,

Antwerp, Cologn, Breflau, Nuremberg, and Portu-

gal, fix days.

Dantzick, Koningfberg, and France, ten days.

Hamburg and Stockholm, twelve days.

Naples eight, Spain fourteen, Rome fifteen, and

Genoa thirty days.

Leghorn, Milan, and fome other places in Italy,

no fixed number.

Sundays and holy-days are included In the ref-

pite days at London, Naples, Amflerdam, Rotter-

dam, Antwerp, Middleburg, Dantzick, Koningf-

berg, and France; but not at Venice, Cologn, Bref-

lau, and Nuremberg. At Hamburg, the day on

which the bill fUls due makes one of the days of

grace, but it is not fo elfewhere.

In
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In England, if the lafl of the three days happens
to be Sunday, the bill is to be paid on Saturday.

But bills payable at light, are to be paid without

any days of grace.

Form of The ilyle admits offeveral variations, according^

change,

'

as one or more bills are granted for the fame fum;

^^,
'

or according to the U'me of payment, or the p/ace of

payment, (though the latter be feldom mentioned)

as, at his own houfe,—at the houfe of A. B. &c. or

according to the fpecie in which payment is to be

made, as in Englifh money, French money, &:c. or

according to the different kinds of value received

for them ; for though bills in Britain bear only

value received in general, yet bills drawn in other

countries ufually particularize whether the value

was given in money, goods, or bills, or according

to the number of perfons concerned in the bill ;

for bills may be drawn by and upon, and payable

to, not only lingle perfons, but alfo perfons in com-

pany or co-partnerfhip ; or according as the perfon

on whom it is drawn is to exped: further diredlion

or not from the drawer, and fo run thus, as per ad^

vicefrom your humblefervant i or thus, as per advice

from A, B, or withoutfurther advice »

Bills of Exchange are diftinguiihed by the ap-

pellations oiforeign and inland bills ; the firft being

thofe which pafs from one country to another, and

the latter fuch as pafs beeween parties refiding in

the fame country. The univerfal confent of mer-

chants had eftablifhed a fyftem of cuftoms relative

to
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toforeign bills, which was adopted as part of the

law in every commercial ftate.

Though the objed of Bills of Exchange was at

firfl: to be the medium of remittance between dif-.

ferent countries, yet in Italy, Germany, and France,

where the trading cities, though included within

the limits of an extended government, were in

effe(fl under the diftindt jurifdiclion of fovereigns

independent of one another, the merchants of dif-

ferent cities of the fame country very foon adopted

them in their mutual tranfadlions, and they were in

every refpedl coniidered in the fame light in the

one cafe as in the other. But in this country,

which was united under one firm government,

where, in the infancy of commerce, the tranfadlions

of one trading town with another were of but little

importance ; and where, from the better regulated

police and eaiier communication between the dif-

ferent parts of the kingdom, gold and filver could

be conveyed with greater fafety ; it appears that

this mode of negociation was introduced at a very

late period, for Lord Chief Juftice Holt is reported Mi'ch.

to have faid, that he remembered when adlions on 6 Mod. '19.

inland bills of exchange firft began, fo that inland

bills themfelves cannot be fuppofed to have been

very frequent before the reign of Charles II. And

when they were introduced, they were not regarded

with the fame favour 2i% foreign bills, differing in

fome circumftances, of which notice will be taken

in a fubfequent part of this treatife. At length,

however, the legiflature, fenfible of the advantage

arifino;
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9& lo W. arifing to trade from this mode ofpayment, by two
III C. 17.

3 &4"An.* different fratutes, fet them on nearly the fame foot-
^' ^'

ing with foreign ones ; fo that what was the law

and cuftom of merchants with refpedl to the one,

is now, in mod refpedls, the edablilhed law of the

country with refped: to the other.

There is, however, one circumftance in which

they differ v/ith refpCvft to pracfhice : Inland bills

are generally Ungle, there being only one of the

fame tenor and date, whereas foreign bills are

ufually in fets, confrfting of three bills of the fame

tenor and date, a method adopted by way of pre-

caution to guard againil the rifl^ of mifcdrriage.

Lex Mer- The following precautions are recommended by

451.

'

Beawes, in the drawing of a Bill of Exchange. lil.

That it have its date rightly and clearly exprelTed*

2dly, That it have the name of the place where it

is made. 3dly, That the fum be exprcfTed fo

difbincTdy, both in words and figures, that no ex-

ceptions can be taken againfi: it. 4thly, That the

payment be ordered and commanded, fthly, That

the time of payment be not dubioufiy expreffed, nor

fooner nor later than has been agreed on. 6thly,

The perfon remitting the bill mufl particularly ob-

ferve, that the name of the perfon to whom pay-

ment is to be made, be properly fpelled ; or if it

be made to his order, that thofe words be clearly-

written. 7thly and 8thly, He muft obferve whether

his own name be there, and the value qfbm be ex-

prelTcd. 9thly, He mufl obferve that the bill be

fubfcribed by the drawer. lothly, The drawer

muft
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muH: principally look to the dire61:ion,of the bill,

that it be true, and diredled to the right perfon.

iithly, They mufl both obferve, that the pkce

where the paynaent is to be made (and the com or

fpecie in which the bill is to be paid) be fully ex-

prelTed in the fuperfcription or body of the bill ; and

if the drawer draw upon one not living at the

place where the bill is intended to be paid, then

the remitter mufl obferve, that as well the place

where the perfon lives that is to pay, as the place

where payment is to be made, be expreffed.

-TMmiT-lif*'^—-f-Tii-T~li T>*"™-"-' Sf"'"-"-

The following are Examples of the different kinds

of Bills.

No. L

Londonyjan, i^ih, I'-jZi.

Exchangefor £, ^o S/erL

At fight (* of this my only Bill of Exchange)

pay to Mr. John Rogers, or order. Fifty Pounds

flerling, value received of him, and place the fame

to account, as per advice (or without further advice)

from

Samuel Skinner.

To Mr, James Jenkins,

Merchant^ in BriftoL

* This is not always inferted.

No,
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No/ II. (I.)

London, the i 8/Z? of January^ 1782.

Exchangefor 1 0,000 Liv, Tournotfes,

At fifteen days after date (or at one, two. Sec.

ufances) pay this my firfl: Bill of Exchange, (fecond

and third of the fame tenor and date not paid) to

Meflrs, John Rogers and Co. or order. Ten Thou-

fand Livres Tournoifes, value received ofthem, and

place the fame to account^ as per advice from

Thomas Bencraft.

To Mr, Henry Kendrick^

Banker, in Paris,

No. 11. (2.)

London, Jan, 18/^, 1782.

Exchangefor i o ,coo Liv, Tournoifes,

At fifteen days after date (or at one, two, &:c.

ufances) pay this my fecond Bill of Exchange, (the

firll and third of the fame tenor and date not paid)

60 Meffrs. John Rogers and Co. or order. Ten Thou-

fand Livres Tournoifes, value received of them, and

place the fame to account, as per advice from

Thomas Bencraft,

To Mr, Henry Kendrick,

Banker^ in Paris,

No,
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No. II. (3.)

London^ Jan, 1 8, 1782.

Exchangefor 10,000 Liv, Tournoifa.

At fifteen days after date (or at one> two, &:c.

ufances) pay this my third Bill of Exchange, (the

firft and fecond of the fame tenor and date not

paid) to MefTrs. John Rogers and Co. or order.

Ten Thoufand Livres Tournoifes, value received

of them, and place the fame to account, as per
advice from

Thomas Bencraft.

To Mr. Henry Kendrick,

Banker, in Paris.

No. III.

London, January i^th, 1782.

Exchangefor D. looo.

At ufance pay this my firft of Exchange to Mr.

Ignatio Teftori, (or to xht procuration ^^Mr. Ignatio

Teflori) One Thoufand Ducats Banco, value re-

ceived of Mr. Gregory Laman, and place it to ac-

count, as per advice from

Nicholas Reubens,

ToMr, James Rohotiom^

Merchant, in Venice.

No,



l6 NATURE, &C, OF BILLS OF EXCHANGE,

No. IV.

London, Jan, i%th, 1782.

Exchange for 1 600 per000 R *s.

At thirty days fight, (or ufance, &c.) pay this

my firfl: of Exchange, (fecond and third as above)

to Samuel Fairfax, Efquire, or order, One Thoufand

Six Hundred Mil-Reas, value received of ditto,

and place it to account, as per advice from

Jeremiah Tomlinson.

^0 MeJJrs, Brown and Blacky

Merchants^ at Lijbon.

No. V.

Londony Jan, 18/^, 1782.

Exchangefor £, 273. ic^s.ferL at 2S *^^« 7 ^'

per£.jlerL

At two ufo's and a half, pay this my firft of Ex-

change, (fecond, &c.) to Mr. Jofeph Jacobs, or

order, Two Hundred and Seventy-three Pounds

Fifteen Shillings fterl. at thirty-five Ihillings and

feven groots per pound flerling, value received of

Mr. James Merryman, and place it to account, as

per advice from

John Johnson,
To Mr. David Hill,

Merchant, at Atnjlerdam,
No.



AND PROMISSORY NOTES, I7

No. vi;

No. 4. Loudon, 22 September, ^1^9-

For £. 200jferL ^/ 35 Sb. Flemifo.

Two months after date of this my firft of Ex-

change, (fecond, &c.) pay to D. E. or order, at his

own houfe. Two Hundred Pounds fterl. at thirty--

five fliiUings Flemifh per pound flerling, value re-

ceived of him, and pafs the fame to account, as

per advice from

Yours, &c.

A. B, ^
Tb Mr. Peter Par,

Merchant, at Amfterdam.

No. VII.

^ No. 10. London, Sept. 22, 1765. £.200.

Pay to me, A. B. grocer, in London, or order,

on the firft day of November next, the fum of Two

Hundred Pounds in goods of

Your humbl'e fervant,

A. B.

To G. H. Vintner,

in IVefiminfler.

Accepts G. H.

A%

^ It is ufual wlien die drawer draws a bill or draft on a

banker, or on a perfon on whom he uraally draws, to number

the bill in this manner.

c
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Origin of As commerce advanced in its progrefs, the mul-

Notes.
tiplicity of its concerns required, in many in-

fiances, a lefs complicated mode of payment than

by Bills of Exchange. A trader, whofe iituation

and circumftances rendered credit from the mer-

chant or manufacturer who fupplied him with

goods, abfolutely neceflary, might have fo limited

a connection with the commercial world at largre.

that he could not eafily furnifh his creditor with a

Bill of Exchange on another man; but his own re-

fponfibility might be fuch, that his fimple promife

of payment, reduced to writing for the purpofe of

evidence, might be accepted with equal confidence

as a bill on another trader : Hence, it may reafonably

be conjedlured, PromifTory Notes wxre at firft in-

€ Mod. troduced ; and the period of their introduction ap-
^o
2 Anne. pcars to have been about 30 years before the reign

of Queen Anne.

A PromifTory Note may be defined to be an en-

gagement in writing to pay a certain fum of money
mentioned in it, to a perfon named, or to his or-

der, or to the bearer at large; and at firfl thefe

notes were confidered only as written evidence of

a debt ; for it was held that a PromilTory Note was

vid.iSaik. not afTignable or indorfible over, w ithin the cuftom

Raym. of merchants, to any other perfon, by him to whom

and'pream- it was made payable; and that if, in/^^, fuch a

4 Ann? c. Hote had been indorfed or alTlgned over, the perfon
^'

to whom it was fo indorfed or afligned, could not

maintain an adlion, within the cuilom, againft the

perfon who firft drew and fubfcribed the note; and

that
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that within the fame cullom even the perfon to

whom it was made payable could not maintain

fuch a(5lion. But at length they were recognized

by the legiflature, and put on the fame footing

with inland Bills of Exchange, by a fiatute which 3&4.Ann.

enads, "That from the firft of May, 1705, all
p;rpetiaai

" notes in writing made and figncd by any perfon c.Vs.f"^
" or perfons, body politic or corporate, or by the

'' fervant or agent of any corporation, banker,
"
goldfmith, merchant, or trader, ufually intrufted

"
by him, her or them, to fign fuch PromilTory

'' Notes by him, her or them, whereby fuch perfon
" or perfons, body politic or corporate, his, her or

" their fervant or agent as aforefaid, doth or fliall

"
promife to pay, to any other perfon or perfons,

**

body politic and corporate, his, her or their

"
order, or to bearer, any fum of money mentioned

" in fuch note, fhall be taken and conftrued to be,

"
by virtue thereof, due and payable to any fuch

"
perfon or perfons, body politic and corporate,

" to whom the fame is made payable ; and alfo

"
every fuch note iliall be affignable or indorfible

** over in the fame manner as Inland Bills of Ex- .

"
change; and that the perfon, ^c. to whom fuch

*' fum is by fuch note made payable, may maintain

" an adlion for the fame, in the fame manner as

*'
they might do on an Inland Bill of Exchange,

" made or drawn according to the cuftom of mer-
"

chants, againft the perfon or perfons, body poli-
^* tic and corporate, who or whofe agent figned the

"
fame; and that any perfon, &c. to whom fuch ^ . .

C 2 •* note .
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note is indorfed or afTigned, or the money therein

mentioned, ordered to be paid by indorfement
"
thereon, may maintain an action for fuch fum of

money, either againft the perfon. Sec. who or

whofe agent figned fuch note, or againft any of
" the perfons who indorfed the fame, in like man-
" ner as in cafes of Inland Bills of Exchange."

PROMISSORY NOTES are in thefe forms.

Londojty Decemher i^y 1789.

I promife to pay G. F. or bearer, on demand.

Ten Pounds, for value received.

S. R.

/. 30. 12. 6.

Londony January i, 1790.

Two months after date, we or either of us pro-

mife to pay to Mr. C. B. and Co. or order. Thirty

Pounds Twelve Shillings and Sixpence, value re-

ceived.

D. E.

G. K.

Via. 23 Till the twenty-third of George III. thefe notes
Cjco. "j, c.

49.

* '

and bills were written on a plain piece of paper

unllamped; By a fiatute made in that year, certain

duties were impofed en every piece of vellum,

parchment or paper, on which Bills and Notes,

fl\lling under certain defcriptions, fliould be written,
- '

enin-oifed.
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cngrofTed, or printed. By a fubfequent Avfl thefe s^ g. 3.

duties are taken off, and others impofed in their

Head. .

By this latter ftatute, the duties on Inland Bills

and Notes vary according to the different clalTes

into which they are diftributed, by the proviiions

of the fame flatute.

One diflindion is marked between thpfe in

which the fum exprelfed does not exceed ^. 200,

and thofe in which it exceeds that fum.

Of thofe in which the fum does not exceed £. 200

there are two general divifions ; thofe payable

on demandy and thofe payable otherwije than ooi

demand.

Of thofe payable on <i'f;;/<^//^ a did incision is made

between Bills of Exchange, Drafts or Orders, for,

the payment of money on demand^ and PromiJJory

Notes, or other Notes for the payment of money to

the hearer on demand.

The latter kind may be re-iifued without being vid.f.7, 8,

fubjecl to the duty a fecond time; and the holder

has the fame remedy for the recovery of the fum

expreffed in them, after their being re-iffued, as

he would have had at firft. But of thefe there are

two claifes—thofe which may be re-iffued from

time to time, after payment at the place zvhere they

zvere firji iffned; and thofe which may be re-iffued

from time to time, after payment at thefame place,

or any other place, than where they were firft iffued.

The firft may be for fums not exceeding £. 200,

the fecond for fums not exceeding £, 30,
C 3 Duties

9-
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Vi 1. f. 2. Duties on Bills of Exchange, Drafts or Orders, for the

payment of Mofiey on demand.

J. d.

For any fum amounting to 40J. not exceeding 5 Guineas o 5
-"

 exceeding 5 Guineas, —£^. 30 - 06
' '

exceeding;^. 30 ——— 50 - o 9

exceeding 50  100 - 10
i————exceeding 100 — 200 - 16
For any fum from - 200 upwards

- - 20

Duties on Bills of Exchange, Drafts or Orders, payable

Qtherwife than on demand, and Promifibry Notes, or other

Notes, payable otherwife than to the bearer on demand,

s, d.

For any fum amounting to 40/. not exceeding ;^- 30 - 06
.- , exceeding £. 30 . 5*^

- ^ 9—— ^ exceeding 50 —————— 100 - 10
. exceeding 100 -———— 200 - i 6

For any fum from - 200 upwards - - 20

Duties on PromiiTory or other Notes payable to the hearer on

demand^ and re-iffuable from time to time, after payment
at the place where they were firft ifliied.

For fums amounting to 40J. not exceeding 5 Guineas

 exceeding -
5 Guineas ^ . 30

> exceeding £^, 30 -——_— ^o
-  exceeding 50 ———— 100 -— -exceeding 100   200

s.
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Duties on PromlfTory Notes, or other Notes, for the pay-

ment of money to th^ bearer on demand^ re-iiTuable from

time to time after any payment at thefame place, or any

other place than where they were firft ifTued.

With refpe(Sl to Foreign Bills, drawn here in fets, according

to the cuftom of merchant?, every Bill of each fet is fub-

JQ^i to a Stamp Duty as under :

J. d.

For fums not exceeding £. joo .

- - 06
For fams exceeding

- 100 not exceeding £. 200 o 9
,. .—__—,——«— 200 - - 10

The duties are payable by the drawers or makers r. 2,

of the bills or notes refpeclively ; and the Iheet or f. 19,

piece of vellum or parchment, or the fheet or

piece of paper, on which the bills or notes are in-

grofled, written, or printed, muft be ftamped l>e-

fore thefe are drawn ; and the Commiilioners and

their officers are prohibited from (lamping any

vellum, &c. at any time after 2iny Bill of Exchange,

PromiiTory Note, or other Note, Draft, or Order,

flialL be ingrolTed, written, or printed thereon.

And it is enabled, that no Bill of Exchange,

PromiiTory Note, or other Note, Draft, or Order,

liable to the duties, fhall be pleaded or given in

evidence in any court, or admitted in any court,

to be good, ufeful, or available in law or equity,

unlefs the vellum, &c. on which it Ihall be en-

grolTed, printed, written, or made, fhall be flamped
with a lawful flamp to denote the rate or duty, or

fome higher rate or duty in the Ad: contained.

C4 It



24 NATURE, kc. OF BILLS OF EXCHANGE)

^'^- It is likcwife enabled, that if any Bill, &c. for

the payment of any fum amounting to 40s. or up-

wards, be engrolTed, Sec, on vellum. Sec, which

Ihall not be ftamped, &c. or which Ihall be (lamped
with a (lamp of a lower denomination or value

than by the A6t direcfled, there fhall be due, an-

fwered and paid to his Majefty, &c. the full rate

or duty chargeable thereon, which fliall be payable

by and charged upon all and every perfon or per-

fons, feverally and refpeclively, who iliall draw or

make, and utter and negociate, or caufe to be

drawn or made, and uttered and negociaied, any

fuch Bill, Sic. on fuch vellum. Sic, not ftamped,

or ftamped with fuch lower duty, his, her and their

refpeclive executors, adminiflrators, and afligns.

And any perfon who fliall write or lign, or caufe

to be written or figned ; or who fhall accept or pay,

f. 10. or caufe to be accepted or paid, any of thefe in-

ftruments, without the proper flamp, Ihall, for

every offence, forfeit the fum of ^. 20.

A PENALTY of ^. 20 is alfo impofed on any per-

f. 7. fon who fliall re-ilTue any of the re-ifluable Pro-

miflbry Notes, otherwife than is permitted by the

Adt.
^

These penalties may be fued for in any of the

courts at Weftminfter, for offences committed in

f.*4. England; and in the Court of Exchequer, in

Scotland, for offences committed there, by adlion

of debt, bill, plaint or information, in which no

effoin, privilege, wager of law, nor more than one

imparlance fliall be allowed.

And
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And any Juflice of Peace, refiding near the place
^- -5-

where the offence is committed, is authorifed and

required^ on any information exhibited, or com-

plaint made, to fummon the party accufed, and

the witnefles on either fide; and, on due proof

made, to give judgment for the penalty, and to

ifTue his warrant for levying it on the goods

of the offender; and unlefs they be redeemed

within lix days, to caufe a fale to be made of the

goods taken under the warrant, rendering to the

party the overplus, if any; and if goods cannot be

found fufficient to anfvver the penalty, to conimit

the offender to prifon, there to remain for the fpace

of three months, unlefs fuch pecuniary penalty

Ihall be fooner paid and fatisfied ; but the juflice

may mitigate the penalty as he fliall think fit, (rea-

fonable coffs and charges of the officers and in-

formers, as well in making the difcovery as in

profecuting the fame, being always allowed, over

and above fuch mitigation) fo as fuch mitigation

do not reduce the penalty to lefs than a moiety over

and above the faid cofts and charges
—

provided

that any one who fhall feel himfelf aggrieved by the

judgment of fuch juflice, may, on giving fecurity

to the amount of fuch penalty, together with fuch

cofts as fnall be awarded in cafe fuch judgment
fhall be affirmed, appeal to the next general quarter

feffions for the county, riding, or place, which

(hall happen after 14 days next after fuch con-

vidlion ihall have been made, and of which ap-

peal reafonable notice fliall be given, v.ho arc

impovr'cred
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impowcrcd to fummoii and examine witneffes upon
oath, and finally to hear and determine the fame;

and if the judgment be affirmed, the court may
award the offender to pay fuch cods, occafioned by
fuch appeal, as to themi fl:iall feem meet.

^' *7« And if any one, being fummoned to give evi-

dence before fuch juflice or juftices, fhali refufe to

appear, without a reafonable excufe to be allowed

by fuch juftice or juflices; or, appearing, fliall re-

fufe to give evidence, every fuch perfon fliall for-

feit the fum of 40s. to be levied in the fame man-

ner as diredled with refpecl to the other penalties.

f ^, ., The time limited for a common informer to

fue in is three months, either in the fuperior courts

or before jufcices of peace; and if a common in-

former fue within that time, the penalties are di-

vided in moieties between the informer and the

King.
• -

i^ig. If no informer fue within that time, then the

penalties are only recoverable in the name of his

Majefty's Attorney General in England, or Advo-

cate in Scotland, by information in the refpeclive

courts; and the whole of the penalties go to the

King.
^' «9- AxND if any perfon fhall counterfeit, or procure

to be counterfeited, any {lamp direded to be ufed

by this Ad; or fhall counterfeit or refemble the

imprefTion of fuch flamp on any vellum, &c. or

fliall utter, vend, fell, or expofe to fale, any vellum,

8cc, liable to the duties, with fuch counterfeit mark

or impreffion, knowing the fame to be counter-

feited J
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felted; or ll'iall privately or fraudulently ufe any

flainp or mark direded by this A<fl to be ufed,

with intent to defraud his Majefry, &c. he fnall be

adjudged a felon, and fhall fuiter death as in cafes

of felony, without benefit of clergy.

Drafts or Orders for the payment of money to f. 4,

the bearer on demand, bearing date on or before

the day on which the fame are ilTued, and at the

place from which the fame are drawn and ifTued,

and drawn on any banker or bankers, or perfon or

perfons adling as a banker or bankers, and refiding

and tranfadling the bulinefs of a banker within ten

miles of the place where fuch Draft or Order fhall

be actually drawn and iffued, are exempted from

the duty,

And all PromifTory and other Notes and Bills f. 5.

ifTued by the Bank of England are exempted from

any ftamp duty, on confideration of the Govertiors

and Company paying into the receipt of his Ma-

jefly's Exchequer the annual fum of£. 12,000, by
half yearly payments.

It is alfo provided, that nothing in the prefent
f- "•

Ad; fhall be conftrued to give legality to any Bill of

Exchange or PromilTory Note which was not legal

before.

CHAP.
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CHAP. 11.

mo may make /z Bi l l of Exc hang e <?r Pro m i ssory

Note, and be parties in the Negociation of them,

vid. Stat. JjILLS of Exchanp-e having been fail introduced
5R.11.C.2.

-
.

^ °
.

Lmw. 891, for the convenience of commerce, it was formerly-

thought that no perfon could draw one, or be con-

cerned in the negociation of it, who was not an

Carth. S2. ac^lual merchant : but the multiplied concerns of

Comb!i52'. fociety rendering it neceflary for others, not at all

izs.Tsho, engaged in trade, to adopt the fame mode of re-

i5S5.^i"2'''' niittance, it has been fince decided that any perfon

sSo.'^Safk. capable of binding himfelf by a contract, may
^^^' draw or accept a Bill of Exchange, or be in any

way engaged in the negociation of it, and fhall be

confidered as a merchant for that purpofe; and

that it is not neceflary in a declaration on a Bill,

to aver, that the defendant is a merchant.

3Sc-4Ann. On the fame principle, fince the fl:atute of
^' ^'

Queen Anne, any man, though not a merchant,

may be party to a Promiflx)ry Note.

An infant, or one under the age of twenty-one,

cannot be engaged in trade^ and therefore, it being

impoflible that the fidlion or fuppofition of being

a merchant fhould extend to him, it has been de-

Caith.160. termincd that he cannot be fued on a Bill of Ex-"

change^
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change, drawn in the ordinary courfe of bufincfs ;

and though it does not appear to have ever been ex-

prefsly decided that he cannot be fued on a Pro-

miflbry Note, yet as the fame principle extends to

the one as to the other, it is evident he cannot.

But as an infant may contradl for neceflaries, or Co. Lit.

for his education fuitable to his rank in life, it may
admit of fome doubt whether a Bill of Exchange
or Promiflbry Note given by him for either of tliefe

confiderations, and exprefTed fo to be in the bddy of

them, would not bind him ; for though it be cer-

tain that even for ^be/e he cannot bind himfelf by a

bond or other writing with a penalty, yet it has via.March

been frequently determined, that a iingle bond, Abr. 7?9.

that is, one without a penalty, 'given by an infant x Lev. %e.

for neceffaries, will bind him; and unlefs the cir-

cumfliance of the making a Bill of Exchange or Pro-

miflbry Note, being a mercantile tranfadtion, and

ofthe total incapacity of an infant to be a merchant,

be a fufficient reafon for conlidering any Bill or

Note in which an infant is concerned as invalid

againft him, there feems no reafon why either, vid. i

really given and exprefled to be given by him for 4o^."Trut:-'

neceflaries, may not be conlidered as equally bind- Hurih'

ing with a Angle bond : for if it be faid that the

jury muft inquire whether the articles mentioned

as neceflliries be really fo or not, and into the rea-

fonablenefs of the price, and therefore may give a

lefs fum than that mentioned in the Bill or Note,

it mav be anfwered, that thefe objedlions hold

equally againfl a fingle bond.

An
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An infant however may certainly fuc on a Bill

or Note, for that is for his benefit.

A MARRIED woman, in general, can bind hcrfelf

by no contract; nor can Vae^ without a fpecial au-

thority, bind her hufband, except it be for fuch

necefTaries as are fuitable to his rank : it is there-

fore clear that a Bill of Exchange or PromilTory

Note to which fhe is a party is of no force.

But there are cafes in which a married woman

is confidered as having an exigence independent of

her hufband, and then flie may contradt and be

bound by her contrad: as if fhe were lingle; and

in fuch cafes fhe may, amongft other contrails,

certainly be bound by a Bill of Exchange or Pro-

mifTory Note.

Thefe cafes are,

3 Burr. i ft. Where bv particular cuflom in fome places
1776,1754.

^ ^
z Bi. Rep. fhe is permitted to trade on her feparate account ;

1081. ^
r 1 /- J •

but in this cafe, if fhe be fued m a/uperwr court,

her hufband mufl be joined for conformity, and he

may plead the cuftom in bar.

iTerm 2dlyi Where a woman hves apart from her
^^' ^'

hufband under articles of feparation, has a feparate

maintenance, and a6ls and receives credit as a fingle

woman.
2 Bi. Rep. But this does not extend to the cafe of a woman

eloping from her hufband, and living apart from

him.

Co. Lit. 3dly. Where the hufband is under a civil dif-

i33*a.sVr. ability of being in the kingdom ; as where he is

fathers,

^'"

banifhed, or has abjured the realm; or has been

tranfported.
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trarifportcd, though but for a term of years; or
J{''^/jfJ;^

where the hufDand is an alien enemy, refiding out
|^[,^™

of the kingdom.
_

, ]^^
Neither can a married womian, except in the ^^^*

foregoing cafes, be the payee or indorfee of a Bill

or Note, for llie cannot fue, as fiiQ can poiTefs no

property in a capacity diftindl from her hufband.

Where there are two joint traders, and a Bill is

drawn on both of them, the acceptance of one binds i Saik. jz6,

the other, if it concern the joint trade, becaufe 117,118.

they trade for a common benefit, and therefore 175.

where one of them gives credit, it is the a6t ofthem

both : but it is otherwife if it concern the acceptor

only, in a diftindi: intereft and refped:.
—And if a

fadlor of an incorporated company draw a Bill on

fuch company, and any member accept it, the ac-

ceptance fhall not bind the company, nor any

other member of it, becaufe it is a private adt of

the party, and not a public adl of the company.
On the fame principle, if ten merchants, each

in his individual capacity, employ one fa6i:or, and

he draw a Bill on all of them, and one accept it,

this fhall only bind him and not the refl, becaufe .

they are feparate in interefb, the one from the

other.

If on a diffolution of partnerfhip between three l^- ^^-^^ ^
Rep. C, p.,

partners a power be ffiven to one of them to receive ^55- KiL-
^ °

_ gour v..

all debts due to the late partnerfliip, and to pay all Finiyfop^-
"''

- .
,

. ... others.

debts owen by it, this will not enable him after-

wards to draw a Bill on one of the ^V^/orj- of the

partnerfliip, and, on its being accepted, to indorfe

it
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it in the name of the partnerfhip ; and confequently
the indorfee cannot maintain an adtion on the Bill

againfl the three as partners.

Whether a corporation, which has not a fpecial

power exprefsly given for the purpofe, can be con-

cerned in drawing or accepting a Bill of Exchange
or PromilTory Note, or in the negociation of either,

or can be made the payee, is a queftion which feems

never to have had the coniideration of a court ;

perhaps, becaufe nobody has ever entertained a

\u. Edie doubt on this head ; and it feems to have been taken

indiaCom- for granted by the legiflature, and it is confident

Bur.'iai6. with the general principles of law, that, by the in^

e.g. r. 3. tervcntion or an agent or lervant, lawfully autho-

rized, a corporation, on which no reftraint is im-

pofed in its original conftitution, might in this re-

fpedl a6l as a natural perfon. There is, however,

a provifo in the Acl, which puts Promifibry Notes

on the fame footing with Bills of Exchange, that no

body politic or corporate fliall have power, by virtue

of it, to iffue or give out Notes, by themfelvcs or

their fervants, other than fuch as they might have

iffued if this Ad: had not been made.

sV/.fcM. The Bank of England has a fpecial power con-

ferred on it for this purpofe.

Mar. c6. It is alTcrtcd by Marius and others, that the wife,

fcrvant, or friend of a merchant, cannot bind him

by their acceptance, without a power of attorney

in form ; but it is a common practice for fomc one

of a merchant's clerks, in the abfence of his mailer,

to accept Bills in his name; and there is no doubt

but.
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but, at this day, though there Ihould be no inftru-

ment made to either of the before-mentioned per-

fons, yet if either of them have formerly, in the
^^^"^^^^

principal's abfence, ufually accepted his Bills, and

he did not difapprove on his return, this will be

as binding on him as if there had been a legal and

formal inftrument.

Sometimes exchange is made in the name and i^- li^i^J-

for the account of a third perfon, by virtue of full

power and authority given by him, and this is

commonly termed procura/io7i; and fuch bills may
be drawn, fubfcribed, indorfed, accepted, and ne-

gociated, not in the name or for the account of the

manager or tranfaclor of any or all thefe branches -

of remittances, but in the name and for the account

of the perfon who authorifed him.

But a difcreet man will not rafhly hazard his I^. I^i^^-

fubflance by fuch a fubflitution ; but if obliged by

the necellity of his affairs, wall adt with the utmoft

circumfpedtion in the choice of his agent ; and

when he has appointed him, he muft advife thofe

correfpondents on whom fuch agent may occafion-

ally want to draw, of his having given fuch a power,

and delire them to honor the firm of his fubflitute,

whenever ufed for his account.

And he who by fuch a procuration either ne- •

gociates, draws, indorfes, fubfcribes or accepts

Bills of Exchange, by fubfcribing his own name

and quality, that is, as attorney of his employer,

as effedlually binds his principal, as if he himfelf

affirmed, whilfl: the procurator is not in the lead

, D bound :



54 OF THE RESEMBLANCE, &C.

bound : but if any one, under pretence of having a

full power from a perfon of credit, tranfadl bufinefs

on his own account, he is bound, and not the per-

Id. Ibid, fon whofe name he has ufed.

The pofTeflbr of a bill mufl admit the acceptance

of a procurator, provided his letter of attorney be

general, or exprefsly declaring that all bills accepted

by him are on account of the principal, or limited

Id. 4.62.
Qi^iy to thofe bills which the pofTeflbr has ; but if

the procuration be not clear and exprefs in thefe

particulars, then the holder is not bound to admit

the acceptance.

3'

CHAP. III.

Of the Refemhlance which Bills of Exchange and

Promissory Notes hear to one another-y and of

their different Kinds.

Per Lord -^ PROMISSORY NoTE, in its Original form of a
Mansfield, t c ^ r c
inHeyim promile irom one man to pay a lum 01 money to

fon. 2 Bur. another, bears no refemblance to a Bill of Exchange.
676. When it is indorfed, the refemblance begins, for

then it is an order by the indorfer to the maker of

the note, who, by his promife, is his debtor, to pay
the
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the money to the indorfee. This is the exadl defi«

nition of a Bill OF Exchange.

The indorfer of the note correfponds to the

drawer of the bill ; the maker to the drawee or ac-

ceptor ; and the indorfee to the payee, or party to

whom the bill is made payable.

When this point of refemblance is once fixed,

the law is fully fettled to be exacflly the fame in

Bills of Exchange and PromiflTory Notes : and as

fome confulion has arifen in the books from an

inattention to the real analogy between them, it

may be proper to obferve, that whenever the law

is reported to have been fettled with refped: to the

acceptor of a bill, it is to be confidered as appli-

cable to the drawer, or, as he may, with more pro-

priety, be called, the maker of a note ; when with

refped to the drawer of a bill, then to the firfl

indorfer of the note: the fubfequent indorfers

and indorfees bear an exacH: refemblance to one

another.

' Both bills and notes are in two different forms,

being fometimes made payable to fuch a man or

his order, or to the order of fuch a man ; fome-

times to fuch a man or bearer, or fimply to the

bearer.

The firfl: kind have always been held to be negoci-

able, that is, transferable from one man to another:

but where they were made payable to the order of io MoJ.

fuch a man, exception has been taken to an atftion show^s.

brought by that man himfelf, on the ground that "^^'^
'^''°^'

he had only an authority to indcrfci but that

- D 2 exception
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exception was not allowed, there being no dif-

ference, according to the cuilom of merchants,

between "
payable to the order of fuch'a one," and

"
payable to fuch a one or order.**

Mar. H. Bills payable to bearer were originally thought

as.Mich. to be equally negociable with thofe payable to

B.R.
' "'

order. In the time of Charles II. one Hinton

brought an adion as bearer of a bill of this kind,

againfl: the drawer; no objedlion was made to his

right to bring the adlion, only Lord Pemberton

faid, he mufc entitle himfelf to it on a valuable

confideration, for that if he happened to be the

bearer by cafualty or knavery, he Ihould not have

the benefit of it.

Lev. 199.
^^'T in King William's time, a diftinftion was

'

i^!!rd^^^'
^'^^^^ between a bill payable to J. S. or hearer^ and

S^^u"^ir^°* T. S. or order: the former, it was faid, was not
Nichollon <i ' '

V. Sedg-
ailignable by the contracft, fo as to enable the in-

dorfce to bring an adlion againft the drawer or

drawee, in cafe payment were refufed, becaufe no

fuch authority was given to the party^by the jfirft con-

tract, the effedt being only to difcharge the drawee

if he paid it to the bearer, though the latter fhould

come by the bill by finding, theft, or otherwife.

It was alfo faid, that dangers might arife, if, on

a cafual lofs, the finder fhould become intitled as

bearer, to maintain his adlion for it.

Yet it was held, that as between the indorfer and

iodorfee, the bill was good, and the inforfer liable

to an action for the money, for that the indorfe-

ment was in the nature of a new bill.

And
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And even as between the bearer and the drawer,
jl^^jj'^g*

or drawee, if the plaintiff alleged a fpecial cuftom
^^

Mod.

in London, or any other place, for the bearer to

have this adlion, and the defendant demurred, with-

out traverfing the cuftom by which he confeiTed it,

though in truth no fuch cuftom did exift, the

plaintiff recovered ; becaufe, faid the court, though

we are to take notice of the law of merchants, as

part of the law of England, yet we cannot take

notice of the cuflom of particular places, and the

cuftom alleged in the declaration being Jufficient

to maintain the a6lion, and that being confefted,

the deferidant admitted judgment againft himfelf.

In equity too, it was held even then,
^* that a bill

payable to A. or bearer, was like fo much money

paid to whomfoever it was given ; that whatever

accounts or conditions might be between the party

who gave the bill, and A. to whom it was given,

yet it ftiould never affecft the bearer, but he fliould

have his whole money.*' So that the whole intereft;

was transferred to the bearer.

And Holt held, that if a bank note were loft, jSalk.iaS.

payable to A. or bearer, and a ftranger, who found Raym.738*

it, transferred it to C. for good conftderation, trover

would not lie againft C. becaufe, by the courfe of

trade, there is a property in the bearer.

And in a fubfeqiient cafe, which was fully in-. Grant v.

veftigated by the court, thofe cafes in which the , b1? Rep,

diftindlion was taken between bills payable to
tsie!^"^*

bearer and to order, were held to have been de-

cided on erroneous principles,

D 3 For,
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For, firft, as to their not being intended by the

contrad: to be afligned : the contrary of this is true;

for when made payable to A. B. or bearer, it is

clearly intended that they fhould be transferred in

the moil eafy manner, even without indorfement.

As to the dangers ariling from a cafual lofs, the

bearer mufl: fhew it came to him fairly, on a good

confideration,' and then there is no more danger here

than in lofmg an indorfcd Bill of Exchange, made

payable to A. B. or order.

And as to any neceflity that might be fuggefled

of bringing the aflion in the name of the perfon to

whom the bill was originally made payable, it may
in many cafes be impoiTible, becaufe there may be

no perfon originally named asr the payee ; many
bills are payable to bearer only, without the infer-

tion of any perfon's name: in the very cafe before

the court, which was an acflion againfl: the drawer

by the bearer, who had innocently received it for a

valuable confideration, from a perfon who either

found it, or became poflelTed of it by fome other

accident:—the bill ran thus,
*^
Pay to Sbip Fortune

or bearer :" hovvxver, if there were a perfon named,
the reafon wiir not hold, for that perfon may^be-
come bankrupt ; may be indebted to the drawer,

fo as to give the drawer a right to fet off^uch debt

again n the demand of the money due on the bill;

—may not be found
;
—may refufe to lend his

name, or may rcleafe ;
—fo that if the courts of law

fliould not allow the bearer to bring the adlion in

his own naqie, there might be no relief at all. Be-

fides,
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fides, this would be giving a third perfon {the

drawee) an option whether he would pay it to the

bearer or not, an option which might be abufed to

unjuft or corrupt purpofes.

With refped to Promiflbry Notes payable to 3^4 Ann.

hearery the ftatute of Queen Anne exprefsly makes
^* ^' ^' ^'

them transferable in the fame fentence in which it

confers that privilege on notes payable to order :

and as the profefTed intention of the ftatute was to

put PromiiTory Notes on the fame footing with in-

land Bills of Exchange, the legiflature muft evi-

dently be taken to have fuppofed that bills payable
to bearer had that privilege before

There has lirice been no doubt but that adlions

may be brought by bearers of fuch PromiiTory

Notes againft ihe drawers or makers. In one cafe Miiierv.

a Bank Note ftolen out of the mail, yet being Bur!452.

negociated and coming to the bearer fairly on a

good confideration, was held recoverable. In an- Waimdey

other, the defendant gave a Shop Note to A. or
^* ^^^^^'

,
bearer. A. loft it^ and demanded- the money at

the houfe of the defendant. He was ready to pay

it, provided A. would give bond, with two refpon-
fible fureties, (as is the cuftom in fuch cafes) to in-

demnify him againft the bearer, if the note fhould

ever be demanded. A. not being able or willing

to give that fecurity, the defendant ftill refufed, on

which A. brought a bill in Chancery to compel uDec.

the payment, but it was difmilTed by Lord Hard- Bm-! 459-

wicke.

D 4 So
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So that it is now decided law, that both Bills of

Exchange and PromilTory Notes payable to bearer,

are equally transferabld as thofe payable to order,

and the transfer in both cafes equally confers the

right of action on the bond fide holder.

The mode o^ transfer however is different; bills

and notes payable to bearer are transferred by mere

delivery, the others by indorfement.

The bills and notes hitherto defcribed are con-

lidered merely as a fecurity for money. But there

is a fpecies of each which is confidered not barely

as a fecurity, but as money itfelf. Thefe are bank

notes, bankers* cafh notes, and drafts on bankers,

payable on demand.

Per Lord Bank notcs are not fecurities, nor documents for

Vilut^j, debts, nor are they efleemed as fuch : but they are

treated as money or cafh in the ordinary courfe

and tranfadlions of bufinefs by the common confent

of mankind, which gives them the credit and cur-

rency of money to every effedual purpofe. They
are as much confidered as money, as guineas them-

felves, or any other current coin ufed in common

payments.

Popham ct They pafs by a will which bequeaths all the tefla-
al' V.Bath- _ /-\ t ^ a -^ n '1
urft et ar tor's moncy or cafh. On Lord Ailelbury's will, 900L
in Chan- .

,
-

i r a ^

eery, 5th m bank notes was conndered as money : on payment
'^'^^ '

of them, whenever a receipt is required, it is given

as for fo much money, not as for fecurities or notes.

So on bankruptcies, they cannot be followed as

identical and diftinguifhable from money.
If
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If they be loft indeed and found, an a6lion will

lie againft the finder by the true owner, as it will

alfo for money before it has pafTed in currency.

But after they have come into the hands of a third

perfon, in a fair courfe of dealing, they can no more

be recovered of him than money under the fame

circumftances.

On the annuity adl too, which requires the real '7 G. ill.
• ^

^
c. 26.

confideration of the annuity to be fet forth in the Wright v.

Reed, 3

memorial, though the whole coniideration be de- TermRep.

fcribed as moneys and it appear that it was part

money, part bank notes, that will be fufficient,

bank notes being coniidered as money.

It has never indeed been determined that a PerBulier

Juitice,

tender in bank notes is at all events a good tender ; 3 Term

but if they have been offered, and no objedlion

made on that account, the Court of King's Bench

have confidered it to be a good tender, becaufe

thefe notes pafs in the world as cafh : though the

Lord Chancellor once fuggefled a doubt whether

they were money.
Bankers cafh notes, and drafts on bankers, are

fo far confidered as money among merchants, that

they receive them in payment as ready cafh; and

if the party receiving them do not, within a reafon-

able time, demand the money, he mufb bear the lofs

in cafe of the banker's failure: but what fhall be
jjankey v.

conftrued to be a reafonable time has been fubjed ^^j°{|"^"*

to much doubt: it was formerly confidered as a ?5°^^^'
*

queftion of fa6l depending on the circumflances of

the particular cafe, to be determined by a jury, the

nature
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iialure of the thing not admitting of any precife in-

vite page variable rule ; but it is now eflabliflied to be a

quellion of law to be decided by the court, though
the precife time is as undetermined as before.

ibci.Ray. Ii% howcver, within fuch reafonable time,- the

'^^'
money be demanded, and payment refufed, he who

gave the note mufl make it good.

I StY. 415. A MAN received in payment a goldfmith's note,

(goldfmiths being then what bankers are nov/) at

two in the afternoon, and next morning at nine

prcfentcd it at the goldfmith's, who had a quarter

of an hour before ftopt payment. It was held that

no credit had been given to the goldfmith, and

that therefore the party who gave the note mufl

bear the lofs.

1 str. 416. In another cafe it appeared that the defendant

had paid the plaintiffs, who were the Sword-blade

company, two goldfmiths* notes at three in the

afternoon ; the plaintiffs' fervant the next morning
left the notes with the c;oldfmiths, in order th-at

they might have the money ready for him as he

came back a clearing ; it being, as they proved,

cuflomary for the Bank and the Sword-blade com-

pany to fend out their notes in the morning by

their fervant, who then left them, and called for

the m.oney as he returned in the evening; and the

goldfmiths on receiving the notes always cancelled

them, and got the money told out againfl the time

when it was ufually called for.—The notes in this

cafe were brought early in the morning, and re-

ceived and cancelled : and between four and five in

the
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the afternoon, the fervant who left them called again

for the money, when the goldfmiths had jufl: flopped

paym.ent : upon which the fervant takes new notes

of the fame tenor and date with the cancelled ones

which he left in the morning. And becaufe the

plaintiffs d done nothing but what was ufual,

in leaving the nates, indead of taking the money on

the firft call in the morning, the Chief Judice* di-
* ^^^*^

re6ted the jury to find for the plaintiffs, which they

did.

But in afubfequent cafe this pracflice was difap- Haywardv^

proved of. The plaintiff, who kept cafli w ith the Engi ud.

Bank, had on Saturday left a note for 50L on Cox

and Cleeve : on Monday they gave it to the runner,

who left it at the fhop in the morning, and when he

called in the evening, he found the bankers had

flopped payment, on which he took a new note of

the fame tenor and date. King, C. J. who tried

the caufe, diredled the jury, that it would be dan-

gerous to fuffer perfons to deal with notes in ihis

manner, and faid that the Court of Common Pleas

was of that opinion in a like cafe.

In Hoar and Dacofla, it appeared that Wood- ^Str. 913.

ward's note was paid to the plaintiff at twelve on

the Friday, who put it into the bank at one; and

the next morning at ten, the runner of the bank

carried it to the fnop with other notes to the

value of 2600I. and left them (as ufual) to tall again
for the money : he called at eleven, and they faid

their fervant was gone to the Bank : he called again
at two, and they faid they were going to Ihut up,

and
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and refufcd to pay ; but paid fmall notes for two

hours, and then flopped ; and the next morning
notice was given to the defendant, who had paid

the note to the plaintiff.
—^It was infifted on the

part of the defendant, that he fhould not fuffer by

the plaintiff's paying it into the Bank, who fent it

with other notes ; whereas, if the note had been

tendered by itfelf, it would have been paid. On
the other hand it was contended, that if Jto demand

had been made, there would have been no laches,

as the goldfmith flopped payment within a day

after the receipt. The Chief Juftice faid there

was no ftanding rule, but left it to the jury, who

gave a verdi^ft in favour of the plaintiff.

Fletcher v, In another cafe a Banker's Note was paid to the

»Str?iz48. plaintiff after dinner, who fent it the next morning
at nine, when the banker had flopped payment:
and it was ruled that there was no laches in the

plaintiff fo as to fix the lofs on him; and that in

all thefe cafes there muft be a reafonable time al-

lowed, confiflent with the nature of circulating

paper credit.

But in the cafe of the Eafl India Company

againfl Chitty, it appeared that at half an hour

after eleven in the morning of the i 8th of January,

the defendant being indebted to the plaintiffs, paid

to the cafhier a note of Cafwell and Mount, gold-

fmiths, in Lombard-ftreet ; they continued to pay
all notes till the next day at two ; and immicdiately

after they had flopped payement, the company's

fervant came with the note. On the examination of

merchants

% Str.1175.
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merchants it was held, that the <:ompany had made

it their own, by not fending it out the afternoon of

the 1 8th, or at furtheft the next morning, and

there was a verdicft for the defendant.

In a late cafe the plaintiff took the defendant's Beawcs

draft on his bankers. Brown and Collinfon ; the

next morning they flopped payment, and the de-

fendant refufed to give cafh for his draft, alleging

that if the plaintiff had prefented it for payment as

foon as he might nave done after he received it, the

bankers would have paid it. Lord Mansfield faid,

the whole rcfted on cuftom ; and the queftion to be

determined was, whether the plaintiff was obliged

to go to the bankers on the day on which he receiv-

ed the draft, for if he had, it appeared he would

have been paid. It was unreafonable to fuppofe,

that a tradefman fhould be compelled to run about

the town with half a dozen drafts from Charing-

crofs to Lombard-flreet, and other places, on the

fame day. The Jury were to confider that twenty^
r 1 • 11 J J 1 Sittings at

four hours was the uiual time allowed, ana the Guiidhaii
SitPI* F li t!C?°

plaintiff kept it no longer from being paid, for the Term,
T *7 rt *?

next day the town was alarmed by the bankers

flopping payment. The jury however found for

the defendant; and the Court of King's Bench is

faid to have rejeded an application for a new

trial *.

* But tfils appears to be a miflake in Beavves, who reports

the cafe without a name ; for all the circumllances correfpond

with thofe of Metcalfe and Hall, cited in a fubfequent part of

this treatife, in which a new trial was granted.

On
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l^eawcs On the whole, the bed lOile in thefe cafes fcems

to be, that drafts on bankers, payable on demand,

ought to be carried for payment on the very day
on which they are received, if from the diflance

and fituation of the parties that may conveniently

be done; and when it is confidered that great part

of the payments for the purchafe of fhares in the

public funds is made by the purchafers in drafts

on their bankers at the inilant of making the tranf-

fer of the ftock, it is certainly advifeable to take

the drafts for payment without delay.

CHAR IV.

Of the Frivileges o/Bills qf Exchange <^;/i Pro-

missory Notes, and the Circii7iijlances nece[[ary

to make them good,

i3lLLS and Notes having been introduced for the

convenience of trade and commerce, are indulged

with feveral privileges peculiar to thcmfelvcs.

With reference to the modes by which the per-

formance of contradls is fecured, by the mere ac1:

of the parties, without the operation of law, or the

intervention of any legal authority, they are ufually

confidered
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confidered as divided into two kinds, fpccial and

limple ; the firft being thofe which are formally

afcertained by deed or inftrument under feal, the

inftrument itfelf being denominated a fpecialty;

the latter, fuch as are not afcertained by deed or

inftrument under feal, but are either mere verbal

agreements, in which cafe the proof of them de-

pends on oral teftimony alone, or are reduced into

writing without feal, for the purpofe of a more eafy

proof, in which refped: only, they are better .than

a mere verbal promife.

One circumftance, in which a contradl by fpe-

cialty is more highly privileged than a limple con-

tradl, is, that the law allows, in its favour, a diftindt

fpecies of adlion, of which the fpecialty or inflru-

ment itfdlf is the foundation, and in which no ex--

triniic fafts are neceflary to be ftated, nor any con-

fideration fhewn but what appears on the f^ice of

the deed ; and where, from the nature of the deed,

as in the cafe of a bond, the law does not require vid.sBur.
i639 = i()69,

the infertion of any confideration, none is ncceffary ^^:

to be fet forth in the declaration ; the law giving
that credit to the folemnity of the inflrument, which

prefumes a good confideration, and impofing the

neceflity on the oppofite party of fliewing that it

was improperly obtained.

But in anions founded on fimple contradls, not

only the circumftances of the cafe muft be particu-

larly ftated, but a fufficient confideration muft be

fhewn, on which the obligation to perform the con-

trail arifes; and though the terms of the contrad:

be

>7I>



4^ OF THE PRIVILEGES OF BILLS OF EXCHANGE

be reduced to writing, no reference can be made to

that writing as the fpecial ground of the action ; it

can only be ufed in evidence, as the proof of the

contrad: ftated in the declaration.

But Bills of Exchange and PromilTory Notes,

though, according to the general principles of the

law, they are to be coniidered only as evidence of a

iimple contradl, are yet in this refped: regarded as

fpecialties, and are indeed on the fame footing with

1 Bl. Rep. bonds ; for unlefs the contrary be fhewn by the

ham V. defendant, they are alway prefumed to have been
Wood. J 1 r* 1 • ... ,

B. R. E. made on a good connderation ; nor is it incumbent

'on the plaintiff, either to fliew a confideration in

vid. 2 Ld. his declaration, or to prove it at the trial. How-
1, Bl. Rep.* ever, though foreign bills were always entitled to
4.87

this privilege, it was not without a confiderable

ftruggle that it was extended to inland bills : and

notes are indebted for it to the ftatutc of Queen

Anne.

2BI. Com. The principal heads of diftindion, under which
^^^'

perfonal property may be coniidered, are thofe of

things in polTeflion and things in adlion :
—

things

in polTeflion are thofe objedls of property, to which

a man not only has a right, but which he actually

enjoys ;
—

things in adlion are thofe over which he

has not actual dominion, but which he has only a

right to recover by a fuit at law : things in poflef-

fion might in general always be afligned or tranf-

ferred from one perfon to another ; but the jealoufy

ai4. 2 Bl. of the common law, carefully guarding againft that
Com. 441. . . ,

litigious difpofuion, which, it was thought, might-

be
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be encouraged, by permitting one man to purchafe

from another his right of profecuting a fuit, pro-

hibited the transfer of things in adion ; and even

now, when the improved flate of commerce re- ^id. t

quires, and the law permits an adual alTignment of
^^^^™i^^^'

fuch property, fo much refpedl is paid to the an-

cient principle,- that the form of affigning it is in

the nature of a declaration of trull, and an agree-

ment to permit the affignee to make ufe of the

name of the aflignor, in order to recover the pofTef-

fion : and therefore, when in common acceptation

a debt or bond is faid to be afligned over, it mult

ftill be fued for in the original creditor's name ;

the perfon to w^hom it is transferred being rather

an attorney than an affignee.

But Bills of Exchange, though only fecurities,

and confequently things in action, are fo highly fa-

voured in the law, that not only they are aflignable

or negociable without any fidlion, but every perfon

to whom they are transferred may maintain an ac-

tion, in his own name, againft any one who has be-

fore him, in the courfe of their, negociation, render-

ed himfelf refponfible for their payment. The.

fame privilege is conferred on Promiflbry Notes by

the ftatute of Queen Anne.

But to be intitled to thefe privileges, the inflru- PerL.c.j.
Dc Cjrcv ^

ment or writing, which conflitutes a good Bill of wilf. 213.

Exchange, according to -the law, ufage, and cuflom

of merchants, or a good Note according to the

Itatute, muft have fome elTential qualities, without

which it can neither be the one nor the other,

E One f
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Martin v. One of thcfe qualities is, that it fhould be for the

aS?r!"x27i. payment of money only, and not for the payment
of money and the doing of fome other adl: thus a

note to dehver up horfes and a wharf, and to pay

money at a particular day, cannot be reckoned a

note within the ftatute: for thefe inflrumcnts being

originally adopted for the convenience of remit-

tance, and at this day conlidered only as fecurities

for the future payment of money, mufl undertake

only for that : and it mufl: be money in fpecie, not

Buil-Nifi i^ good Eaft India bonds, or any thing elfe, which

Ed^iVss?*
can itfelfbe only conlidered as a fecuiity.

-wiifin. Another requifite quality is, that the inftru-

ment mufl carry with it a perfonal and certain cre-

dit, given to the drawer or maker, not confined to

credit on any particular fund.

But in the application of this principle, there

fcems to be a material diftindion between Bills of

Exchange and Promiflbry Notes. As to the for-

mer, where the fund is fuppofed to be in the hands

of the drawee, the objecflion holds in its full force,

not only becaufe it may be uncertain whether thje

fund will be produdlive, but becaufe the credit is

not given to the perfon of the drawer ; but where

the fund, on account of which the money is pay-

able, is either in the hands of the drawer, or where

he is accountable for it, the objedlion will not hold,

becaufe the credit is perfonal to him, and the fund

is only the conlideration for his giving the bill.

With refpect to a Promiflbry Note, though, in

the analogy between the two fpecies of inftrumenr,

,2 , when
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when their form is incontcftibly good, the acceptor

of the bill refembles the drawer of the note, yet

with refpedl to this objedlion to their validity,

there is a difference ; for if the drawer of the note

promife to pay out of a particular fund then with-

in his power, the note will be good under the

flatute : the payment does not depend on the cir-

cumftance of the fund's proving unprodudlive or

not, but there is an obligation on his perfonal cre-

dit, the bare making of the note being an acknow-

ledgment that he has money in his hands.

This diftinclion is apparent in the following

cafes :
—Evans drew a bill on Jofcelyne, requiring Jofcelyne

him to pay to LalTere 7I. per month, out of his Fort. 2S1,

growing fuhfijlence, and to place it to his account ; a^^., 316,

Jofcelyne accepted it according to the tenor of the

bill, but afterwards refufed payment ; on which

LalTere brought an action in the Common Pleas,

and obtained judgment : Jofcelyne brought a writ

of error in the King's Bench, on which the judg-

ment was reverfed, becaufe it was not a bill withifi

the cuftom of merchants; it concerned neither

trade nor commerce, and being payable out of the

growing fubfiftence of the drawer, if he died, or

his fubiiftence were taken awav, it was not to be

paid ; it might never be paid, and yet his credit be

unimpeached.
Tenny and others made an inflrument in thefe Jenny v.

words,
"
Pray pay to • Hcrle 1945!. on de- Str. 591. 2,

mand, out of the money in your hands, belonging 1361.8

to the proprietors of the Devonfhire mines, being

.E2 part;
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part of the confideration money for the manor of

Weft Buckley/* and diredled it to one Prat, who
refufed to accept it, on which Heile brought his

adlion in the Common Pleas, as on a Bill of Ex-

change, againft Jenny and the others, and Had judg-

ment; on which they brought a writ of error in

the King's Bench, where the judgment was re-

verfed, becaufe this was not a Bill of Exchange, but

a bare appointment to pay money out of a particu-

lar fund, and did not anfwer the necefiity of trade,

and if the party might be charged on fuch an in-

ftrument as this, then every man who gave his

fieward an order to pay money, might be charged

as the drawer of a Bill of Exchange.

r)awkes& The Earl of Delorane made an inftrument in
MX. V. De-

, /- 1
-

lorane, 3 theic words :

wiir. 207.
'

5 Bl. Rep.
78a*

** Seven weeks after date pleafe pay to Mifs Re^d,

thirty-two pounds and feventeen {hillings out of
^

W. Steward's money, as foon as you fhall receive

it, for

** Your humble fervant

" Delorane/'
**

7(9 Tim. Brecknock, EsQi
St. Mary4e-hone***

Accepted Timothy Brecknock.

Brecknock refufed to pay, on which an ailion

was brought againft the drawer as on a Bill of Ex-

change, but judgment was given againft the plain-

tiff for this among other reafons, that it was pay-
able out of a particular fund j and it being objeded

at
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at the bar, that this bill was accepted by Brecknock

generally, and in an unlimited manner ; it was an-

fwered by the court, that if the bill had been drawn

accordingly in a general and unlimited way, both

the bill and die acceptance would have been good,
but the acceptance here mud mean that Brecknock

accepts it to pay out of Steward's money, not out

of the drawer's.

On the fame principle which governed thefe Banbury v.

cafes, an order from the owner of a Ihip to the su/iiA,

freighter, to pay money on account of freight^ has

been held to be no Bill of Exchange : Gibfon, the

owner, gave an order on Gilly and Company, the

freighters of a fhip, in thefe words :

"
MeJJrs, Gilly and Co,

" Pray pay to Mr. Richard Banbury, one month

after date, 200I. on account of freight of the Veale

Galley, Edward Champion, and this Ihall be your

fufficient difcharge for the fame.
«
J, Gibson."

This was accepted conditionally for Liffet and

Gilly, and not being paid, an adlion was brought

againfl the acceptors, and among other objections

to the bill, the Chief Juflice faid, that it was pay- Lee*

able out of a particular fund; but, with deference

to fo great an authority, it is conceived, that ifr

that had been the only objedion to the inftrument,

it would have been a good bill, for its being payable

en account offreight y feems to be no more than a direc-

tion to the drawees to what account between them

and the drawer they are to place the payment.
E 3 However,
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pierfon v. HowEVER, fuch a bill froiB the freighters of a fhip

DougTs/i.
to the pcrfon to whom the freight is due, if good in

other refpedls, would certainly not be bad becaufe it

was made payable on account offreight, becaufe indif-

putably there is T^perfonal credit given to the drawer,

the words on account offreight only exprefling the con-

lideration for w^iich the bill was given.

And there may be cafes where the inftrument

may appear at firil iight to be payable out of a par-

ticular fund, and in reality be otherwife, of which

MTcod V. defcription the following cafe is one :
—

^A. B. drew

Raym.
^^'

a Bill of Exchange, dated 25 th of May, by which he

76z! Bai-* requeued M'Leod " one month after date, to pay

k! b/*' ^^ Snee, or order, 9I. los. as his quarterly half-pay,

to become due from the 24th of June to the 29th

of September next by advance.** M'Leod accepted

it, and on his refufal to pay, was fued in the Com-
mon Pleas, where judgment being given againft

him, he brought a writ of error in the King's Bench,

and objedled to the judgment that this cafe refem-

bled the former cafes, being payable out of a parti-

cular fund ; but the court held that this bill was

,drawn on the particular credit of the drawer, not

on that of the half-pay, for it \^'as to be paid as

foon as the quarter began, and whether that fhould

ever become due or not ; and the mention of the

quarterly half-pay was only a direction how the

drawee was to reimburfe himfclf.

Of the diftindlion taken between Bills and Notes

Burcheli v.
jj^ ^^^ refpedl, the following is an illuflration :

—' * I
SIOCOCK, X ^ *~*

Ld. Raym, promifc to pay to William Burchell, the fum of

lOll.
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loil. I2S. three months after date, for value re-

ceived out of the premifes in Rofemary-lane, late

in the polTeflion of Thomas Rower Shervvin:" was

held a good note under the ftatute.

Another efTential quality to make a good bill or jwiif.iim

note is, that it muft be abfolutely payable at all
'^^^•s^-s.

events, and not depend on any particular circum-

ftance which may or may not happen in the com-

mon courfe of things.
—Of the application of this

principle the following are examples :

Thomas Rogers made a Bill of Exchange, by iiaydockv.

which he requefled Roger Lynch to pay to Henry LJu^aj^m,

Haydock, or order, the fum of 14I. 13s. out of a
^^ "^*

fifth payment, when it Hiould become due; this

w^as held not to be a good Bill of Exchange, oil

account of the uncertainty whether any fifth pay-

ment might ever become due, as well as on account

of its being payable out of a particular fund.

So, an order to pay money,
"
provided the terms Kinafton

mentioned in certain letters written by the drawer R^Mfi^'
were complied with," is not a good bill, though g'^gy*

the acceptance admit a compliance with thofe Appendix,

terms, for it was no bill until after fuch compliance,

and if it was not a' bill when drawn, it could never

afterwards become one.

Its uncertainty in this refpedt was one reafon of
Ante, page

the determination in the cafe of Dawkes againft
^^'

Delorane, it being an order to pay out of Stev/ard*s

money, when received, which might never happen.

So, a note " to pay a certain fum of money, or Smith v.

to render the body of J. S. to prifon by fuch a ci°edTLJ.El ,, Raym.
4 day, ,34, 396.
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day,** is not a note on which an adtion will lie

by the ftatute, after failure of rendering the body
to prifon, becaufe it was not neceflarily and origi-

nally for payment of money, but only became fo by
matter ex pojlfa^o,

Appiebyv. So, neither is a note "
promifing to pay money,

cife. 8 Mod. if another do not pay it within a limited time :" for
363.4.Vin. _ .

240. pi. 16. this is only an eventual promife.

Beardeficy So, a Hote *' to pay moncy fo many days after

Istr. nci! the defendant fhould marry,*' is not good under the

G^retl 4 ftatute ; for it depends on a contingency which may
Mod.^V.

j^ever happen. .

Roberts V. So, a note ''

promifing to pay to A. B. a fum of

Bur. 323. money, value received, on the death of a particular

perfon, provided he leave me a fufficient fum to pay
the fame, or if I fhall be otherwife able to pay it,**

is not good within the ftatute, becaufe it is not ab-

folutely payable at all events, but depends on two

contingencies, neither of which may ever happen.

In the cafe of notes, however, it is not necelTary

that the time of payment fhould be abfolutely fixed;

it is fufficient if, from the nature of the thing, the

time muft certainly arrive on which their payment
is to depend.

Cooke V. Thus a note "to pay to A. or order, fix weeks

fStr^riV.
^^^^^ ^^^ death of the defendant's father, for value

received,'* was held to be negociable withiil the

ftatute, for there was no contingency by which it

might never become payable, but it was only un-

certain as to the time, which, it was faid, was the

cafe of all bills payable after fight. There appears

however
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however fome little difference, for it is in the power

of the holder of a bill payable after fight to reduce

the time to a certainty.

So. a note "payable to an infant, when he the PerLo.d
.

'

Mansfield.

infant fliould come of age,'* and ipecifymg the time Gofs v.

- . .
1*' /- T Nelfon, I

when that was to be, viz. ** on the 12th or June, Bur. 227.

I "7^0," was held to be negociable within the ftatutc,

for it would have been clearly good, if it had been

made payable on the 12th of June, 1750, which is

a day certain, without mentioning that the plaintiff

w^as then to come of age, and it is not the lefs cer-

tain from the addition of that circumftance.

The words of engagement make the debt; and it

is no diredlion to another perfon : the former part

of the note is a promife to pay the money, and the

reft is only fixing the particular tim.e when it is to

be paid. It is fufficient if it be certainly, and at

all events, payable at that time, whether he live till

then, or die in the interim.

And a moral certainty is fufficient :' it is not ne-

cefTary that the time fhould be phyfically certain.

Thus, " a promife to pay within two months Andrews
* ^ ^ ^

v.Frankliu,
after fuch a fhip fnall be paid off,'* will make a i Str. 24.

good note : for the paying off of the fhip is a thing

of a public nature, and morally certain.

So,
"

1 promife to pay to George Pratt, or order,
Evans v.

81. on the receipt of his the faid Georg-e Pratt's ivviif.262,

wages, due from his Majefly's fliip the Suffolk^ it

being in full for his wages, and prize money, and

fhort allowance money for the faid fhip," was held

a good note on the authority of the laft cafe ; and

there
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there being an averment that the wages were re-

ceived, the plaintiff recovered.

But this feems to be carrying the indulgence to

thefe notes abundantly far.

It is obfervable that of all thefe cafes, where the

time for the payment of the money is not abfolutely ,

fixed, there is not one ariling on a Bill of Exchange :

fuch a latitude feems incompatible with the nature

and original intention of that inftrument ; and its

allowance in favour of Promiffory Notes arifes en-

tirely from a liberal conflrudlion of the ftatute on

which the negociability of thefe notes is founded.

It mufl alfo be obferved, that in moft of the

cafes where the feveral inftruments have been de-

nied the privilege of Bills and Notes, it is not, for

that reafon, to be concluded that they are of no

force : when the fund from which they are to be

paid, can be proved to have been produdlive, or

the contingency on which they depend has hap-

pened, they may be ufed as evidence of a contract,

according to the circumflances of the cafe, or ac-

cording to the relation in which the parties Hand

to one another.

Maberv. WiLLiAM Watts, a merchant, who traded to

^!Rep.^ Gibraltar, employed Mofes Maffias as his fa6lor

'°'**
there, who ufed to confign Watts's goods to certain

agents in Barbary for fale. Maflias ufed to keep

an account with the agents, and another with Watts,

but Watts had no communication with the agents.

On the 2ift of May, 1772, Watts drew a bill in

the following tQrms, for the balance of an account

that
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that day ftated between him and Maber and Ken-

tifli, merchants, with whom he had dealings :

*'
Sir, pleafe to pay to MefTrs. Maber and Ken-

tifh, or order, 195I. 14s. lod. out of the produce

of goods you have af mine, now lying at Gibraltar,

Barbary, and Leghorn, as foon as the fame (hall

come into your hands, after difcharging the prefent

acceptances.

William Watts."
« To Mr. Mqfes MqJJias,

No. G^i PreJcot'Street,''

Which bill Maflias accepted in the following words

underwritten " I agree to conform to this order,
" Moses Massias."

Before this bill was paid. Watts became a

bankrupt, and MaiTias refufmg payment, an adtion

was brought againfl him for '^

money had and re-

ceived to the ufe of the plaintiff/' On the trial it

appeared that Maflias had large quantities of goods

of Watts in his hands; in 1773 to the-'amount of

1657I. and more in 1772. That he had paid large

fums for Watts, but whether for engagements prior

to 1772 or not, did not appear.

The defendant gttve evidence of feveral prior en-

gagements, but thefcdid not cover the whole ac-

count ; and alfo that there was, at the time of ac-

ceptance, and flill remained, a balarice due to Maf-

fias himfelf of 870I. There was a verdid for the

plaintiff; and an application being made by the

defendant for a new trial, the court obfervcd that

the
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the queflion \\as, whether the defendant had in his

hands 395I. for the ufe of the plaintiff. He was

proved to have had goods to the amount of 1657I.

and that his acceptances, in the common and tech-

nical fcnfe of the words, as applied to Bills of Ex-

change, together with, certain "other indorfements

by .which he had engaged himfelf to pay money for

Watts, left a balance in hjs hands more than fuffi-

cient to pay the plaintiffs'; if the balance of 870I.

due to Mafhas himfelf, be excluded. For this ba-

lance, then unliquidated, it never could have been

meant to provide, nor was it meant that the bill or

its acceptance Ihould be fubjed: to it, for then there

would have been fraud in the drawer, and alfo in

the acceptor ; both knew, or mufi: be fuppofed to

have known, at leafl Maflias knew how the balance

then ftood. If he meant to have referved his own

balance, he fliould have made a fpecial acceptance ;

but having accepted it generally in the terms of

the draft, fubjedl only to prior acceptances, he fhall

not fhclter himfelf by this concealed balance due

to himfelf in the courfe of a running account.

xo Mod. No prccife form of words is necelTary to make a

Ra^'in.^

'

Bill of Exchange, or a Note, under the flatute; any

62o"iWim order which cannot be complied w ith, or promife

a63.3Wiii.^^.|_^-^l^ ^^j^j^Q^ l^g p^j-^Qj-j^g^^ without the payment

of money, will make a good bill or note. Thus

an order to deliver money, or a promife that fuch

a one lliall receive it, is equivalent to an order or

promife to pay.

A QUESTION

S13
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A QUESTION ariling on a note in thefe wordiJ; Menisv.
J ^ Lee, I Str,

*'
I promife to account with T. S. or his order, tor 629. 1 Ld,

50I." it was objeded that this importing only a 1396. s

promife to be accountable for the money, the

maker was not obliged to pay it to the perfon to

whom it was firft given, or to the indorfee, but

that he might account for it another way, by hav-

ing laid it out in goods, or otherwife applied it.

Sut the court held that a promife to account was

the fame as a promife to pay, more efpecially as it

was to be accountable to A. or order, which im-

plies an intention that it fhould be negociated ;

and it would be a ftrange confl:ru6tion to fuppofe

that the meaning could be fatisfied in any other

way than the payment of money when there might
be any number of indorfees.

Neither w-ill the addition of extraneous cir- Chadwick

cumftances vitiate a note. Thus,
"

I do acknow- sir. 706,'

ledge that Sir Andrew Chadwick has delivered me
all the bonds and notes for which 400I. were paid
him on account of Colonel Synge, and that Sir

Andrew delivered me Major Graham's receipt and

billon nie for lol. which lol. and 15L 5s. balance

due to Sir Andrew, I am ftill indebted for, and do

promife to pay ;" is good.
The words " value received," being in general

inferted in bills and notes, there feems to have

been fome doubt, whether they were elTential : in

one cafe, where the want of thefe words was ob-, Bnnburyv,

jeded, a verdid was given on that account againft Y^^""'

*

the inftrument, but that cafe feems to be a v^ry
  ' doubtful

1212,
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I)awkes,v. doubtful authority : in a fubfequent cafe the fame

3Wiir.207. obje^flion was made, but as the inftrument was

clearly defedlive on another ground, the court gave
no opinion as to this point.

Fort. a82.
^^ fcvcral occaiions it appears to have been

K.X'88. f'^^^ incidentally by the court, and at the bar,, that

8Mod.267. thefe words are unnecelTarv.
I show. 5.

--

497. 2 Ld. Raym. 1556, 14?!. Lutw. 889. i Mod. ent. 310.

L^dwick

' ^^^ ^^^ P^^^'^ ^^ ^^^^' ^^^^y fettled, that they are

^. R;Ji-25 not necefTarv; for as thefe inftruments are always
Cx. III.

' ^

Bayiey, prefumcd to have been made on a valuable con-
Appendix,
N. 3. fideration, words which import no more cannot be

eflentiaL

Beawes, BuT in France not only "value received*' muft
490.

be inferted in Bills of Exchange, but alfo the nature

of that value, in confequence of an ordinance of

the King, in March 1673, whether it was in mo-

ney, merchandize, or othe effects, to prevent fcve-

ral abufes which had crept into this branch of

commerce, by the bare infeition only of " value

received;" ,for it was common to give a note in

payment of a Bill of Exchange, each having thefe

words: and this pradlice was found to be of great

prejudice to trade, by occafioning many failures,

which it was the objedl of this ordinance to pre-

vent; and in confequence of it, there are four forts

of Bills of Exchange in that country, the firfl ex-

pre (ling fimply value received ; the fecond, value

iereived in merchandize ; the third, value inhimjelf;

and the fourth, value underftood, -. The firft and

fecond need no -explanation, being alike in their

negociation.
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negociation, and their diftindiion only anfYvering

fome ends that may occur between the drawer and

deliverer in cafe of failure or fraud. The third

fort is when a merchant draws a Bill of Exchange
on one who owes him money, which he fends to

his friend or fador, to procure acceptance and

payment, and as the acceptor is his debtor, an in-

convenience might arife to him, Ihould he inferc

*^ value received," limply, as his friend or faclor

might pretend it belonged to him, it appearing by
-

the Bill that the drawer had received the value.—
The fourth is when a perfon, taking a Bill of Ex-

change from one on whofe credit he cannot rely,

gives the drawer his acknowledgment of receiving

the Bill, the value of which he obliges himfelf to
^

fatisfy, on having advice that the Bill is paid ; but

if the Bill return difhonoured, it is again exchanged

for the Note, the drawer defraying the charges.

Whether it be efiential to the conilitution of a

Bill of Exchange, that it fhould contain words

"Which render it negociable, as "to order" or " to

bearer," feems not, hitherto, to have received a

dire6l judicial decifion. There are two cafes in
Banburyr.

which the want of fuch words was taken as an ex- str'.^iirs.

ception, but as there were other objedtions on
jylZr^L^^

which the Bill was in both cafes held to be bad, it
^^^^•^"•

was not thought neceflary to decide on that point.

In another cafe the fame exception was taken chamber-

and overruled, but under fuch circumftanc^s as \lvWe] i

**

that the point was not generally determined. The ^ ^' ^^^*

defendant had given the plaintiff a draught on one

Heddy,
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Heddy, for the payment of a fum of money for

work done by the plaintiff for the defendant : the

plaintiff had negletfled to demand payment for a

confiderable time after the draught was due ; and

in the mean time Heddy became infolvent. The

plaintiff brought his adlion for work and labour,

and the defendant at the trial proved his having

given this draught to the plaintiff in payment.

But that not being payable to the plaintiff or order,

the Jury confidercd it as not being a Bill of Ex-

change, and gave a verdidl for the plaintiff. On
an application for a new trial, the court thought it

unneceffary to decide on the general queftion,

whether words importing negociability were ef-

fential to the conftitution of a Bill of Exchange,

becaufe they were of opinion that by accepting the

draught, and keeping it fo long after it became

payable, the plaintiff had given credit to Heddy,
and difcharged the defendant.

If, in a doubtful point, however, we might be

allowed to reafon on general principles, it would

feem, that it being the original iiitention and the

adual ufe of Bills of Exchange that they fliould

be negociable, fuch draughts as want thefe opera-

tive words are not entitled to be declared on as

fpecialties, hovvcver they may be fufficient as evi-

dence to maintiiin an action of another kind.

3&4Ann. The words in the preamble to the ftatute, which

gives the fame remedy on Promiffory Notes as

there was before on inland Bills of Exchange, in-

clude only notes payable to order; thofe of the

enading

c, 5. 1". I.
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enadling claufe' only fu,ch as are payable to order

or bearer, and therefore in ftridl interpretation

would feem not to confer that privilege on notes

wanting fuch words, even if the want of theni

were oo objedlion to inland Bills of Exchange,

Yet it has been ruled tiiat fuch words are not PerLd.
Hardw! eke/,

necefTary in notes, and that the perfon to whom Moore v.

.. ^. Paine.
.

they are made payable may mamtam an action on B. R. Ho

them, within the ftatute, againfl the m^aker. And

there are feveral cafes in the books of reports

where fuch words were omitted, and no exception

taken on that account- The reafon of this indul-

gence to notes may be, that they have kfs reference

to trade and diftant commerce, being properly no

more than engagemxcnts between party and, party;

and the ftatute being remedial, the benefit of it

has been extended beyond the literal words.

It havino; been found by experience, that trade vid. Pre-^ -^

^ ,
. ambletoS.t,

and commerce fuftered materially from the circu- 15G. hi/
C . Ill

lation of Bills, Notes, and Draughts for very fmall

fums, which pafTed as cafh, and many of them

being made payable under certain terms and rc^

ftridlions with which the poorer fort of manufac-

turers, artificers, labourers and others could not

comply, without fubjeding thcmfelves to great e}*-

tortion and abufe, the legiflature has thought pro-

per to lay certain rcftraints on Bills or Notes under

Xa limited fum.

All Notes and Bills for the payment of any 15 G. in.
C. <> I .

fum under twenty fhillings, which had been ifllied r. g.*

F l^rfore
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.]^<?/^r<? the 24th of June, 1775, were made payable

on demand.

S. I, Notes and Bills for lefs than twenty (hillings,

iflued afler the 24th of June, 1775, are declared

S. a. void. And any perfon publifliing or uttering fuch

Bills or Notes, or in any manner engaged in the

negociation of them, is liable to a penalty of not

more than twenty pounds, nor lefs than five, to be

.recovered and applied in the manner pointed out

s. 13. by the ad, which was to continue for five years.

37 G. HI. The good effeds of this ac1: being found, fur-
^' ^°'

ther provifions for tfie fame purpofe were made by

another two years after.

S.I. All PromifTory or other Notes, Bills of Ex^

change, or Draughts, or undertakings in writing,

being negociable or transferable, for the payment
of twenty fliillings, or for any fum of money above

that fum and lefs than five pounds, or on which

twenty fhillings, or above that fum and lefs than

iiv€ pounds, ihall remain undifcharged, ifTued after

the firft of January, 1778, fhall fpecify the names

and places of abode of the perfons refpediyely to

whom or to whofe order they fliall be made pay-

able; fliall bear date before or at the time of draw-

ing or ifTuing them, and not on any fubfequerit

day; fhall be made payable within the fpace of

twenty-one days next after the day of the date;

and fhall not be transferable or negociable after the

time limited for the payment: and every indorfe-

ment fhall be made before the expiration of that

time.
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jtimc, and bear date at or before the titn^ of making

it, and fhall fpecify the name and place of abode

of the perfon or perfons to whom or to whofe order

the money is to be paid : and the iigning of every

fuch note, &c. and alfo every indorfement, fhall be

attefted by one fubfcribing witnefs at the lead ;

and all notes &c. of the above defcription not

having thefe requifites fhall be utterly void.

The fame penalties, recoverable in the fame s.a.

way as in the former ad, are impofed on every

one uttering, publifhing, or negociating fuch notes,

&c. without the requilites prefcribed.

And all negociable notes, &c. iflued before the s. 3,

_illof January, for any fum between the fum of

twenty Ihillings and five pounds, or on which

twenty fhillings, or lefs than five pounds, remained

undifcharged, are made payable on demand.

And this ad: and the former adl are continued s, 4.
'

not only for the refidue of the five years of the for-

mer, but alfo for other five years.

And by a fubfequent fi:atute, both th,e former 27G. iii,

ar^ made perpetual

Fa
'

. CHAK
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C H A P. V.

ACCEPTANCEo

jfxN acceptance is an engagement to pay a Bill of

Exchange according to the tenor of the acceptance.

The making of a PromilTory Note is equivalent

lo an acceptance of a Bill of Exchange, for it is an

engagement to pay the money for which the note

is given, and therefore nothing under this head is

applicable to PromilTory Notes.

The circumftances which generally concur in the

acceptance of a bill, are that the party to v/hom it

is addreifed, binds himfelf to the payment, afUr

the bill has ifTued, if^/cre it has become due, and

according to its tenor, by either fubfcribing his

name, or writing the word *^

accepts," or '^ac-

cepted/' or *'

accepted, A. B." But as a man may
be bound as acceptor, without any of thefe cir-

cumftances, it may be convenient to confider this

fubjecl under the following points of view.

First, \yith refp^cl to the manner in which an

acceptance may be made; fecondly, the time of M
making it; thirdly, the

parties by whom and to

whom it is made; fourthly, its different kinds ; jH
and, fifthly, what fliall amount to an acceptance.

I. An
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I. An acceptance may be either written or ver-

bal ; if the former, it may either be on the bill

itfelf, or in fome collateral writing. Mol. 295

In foreign bills it has always been underflood that

a collateral or parol acceptance was fufficient.
\Xlj'^\

In an adion againfl the acceptor of a foreign v/iiklnfon

Bill of Exchange, it appeared that the acceptance widge, 1

was by a letter, in which the defendant faid, I will
^^' ^ ^

pay it, if you will firfl let me fend to my corref-

pondent in Ireland. This was held as wxU as' if

the acceptance had been on the bill itfelf.

In another cafe it appeared that a foreig^n bill £ox v.
* * ^

Coleinan,

was drawn on the defendant, and on non-accept- Mich. 6
^ G. II. cited

ance returned to thedraw^er; afterwards, the de- B. R. h,
1 ^

fendant faid to the plaintiff, if the bill come back I

will pay it; and on the return of the bill this was

held to bind him as acceptor.

But on account of an ambiguity in the two fta- 9 ^^d 10^ ^ W. III.

tutes which extend the remedy for damages and c.17. 3&4

cofts to inland Bills of Exchange, coniiderable

doubts had arifen with refpedl to the validity of a

verbal or collateral acceptance of them.

The flatute of William, which gives that remedy s. i.

for non-payment after acceptance, requires that

acceptance to be by fubfcribing the Bill by the

party accepting.

The other flatute provides, in exprefs words, S. 5,

that no acceptance of any inland Bill of Exchange
Ihall be fufficient to charge any perfon whatever,

unlefs it be underwritten, or indorfed in writing om

the bilL

F 3
 Two
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* Two chief juftices had at different periods
after the making of thefe flatutes, ruled that an ac-

ceptance by parol was fufficient to bind the ac-

ceptor.

t Another had afterwards held that fuch ac-

ceptance was not fufficient.

Paiml7M
^^^ ^^^ point is now finally fettled by a folemn

B^R^ii^
determination in the King's Bench in the time of

74. ^ Str. Lord Hardwicke.
1000.

^

 

^

An action was brought againfl the defendant as

acceptor of an inland Bill of Exchange, and at the

trial the acceptance appeared to have been by parol,

on which the point was referved for the opinion

of the ctJtirt, and in delivering that opinion. Lord

Hardwicke obferved that the cafes of foreign bilk

were not applicable to the queftion then before

them, as it wholly depended on the conflrucftion of

the Acls of Parliament : the cafes on inland bills

that had arifen iince that a6t were indeed in point;

but it was by no means fettled in the court of

Common Pleas, that this acceptance was not good ;

for that he had been informed by one of the judges

/ of that court, that in a cafe which had lately come

Orm. V. before them, of an adlion againfl the acceptor of a

Hii.sGJi. Bill of Exchange, exception had been taken at the

firft

* Parker C. J. in Holdfworthy v. Thicary, P. 11 Ann. B'.

R. and in Smith v. Plunket, Mich. 1 1 Ann. B. R. and Raymond

C. J. in Scott V. Anderfon, at Ni. Pri. M. r G. H.

f Eyre C. J. in Reay v, Meggot, at Ni. Pri. in Londonv

Hil. 7 G. II. C, B. /



ACCEPTANCE.
'

7 1

firft trial, that the acceptance was not in writing,

and therefore not binding. On an application for

a new trial, the court being informed that the

opinion of Lord Raymond was in favour of the

acceptance^ all inclined to the fame opinion. No
final judgment was indeed given, becaufe the de-

fendant thought fit to acquiefce in the inclination

6f the court.

With refped to the Ads of Parliament, it mufl

be allowed, th:i.t they are both, and efpecially the

laft, very obfcurely penned : they were made to

give a remedy againft the drawer for damages, in-

tereft, and cods, in cafe of non-acceptance or non-

payment by the drawee, for no fuch remedy ex-

ited at common law.

The firft gave that remedy, in cafe of non-pay-
fnent after acceptance, but requires that the ac-

ceptance fhould be in writing under the bill, but

no proviiion was made for the cafe of non-accept-

ance; the ftatute of Ann was made to extend the

remedy to that cafe : and the provifions of the two

ads had evidently a reference to that remedy only ;

the fifth fedion of the laft ad indeed has exprefs

words, that no acceptance fliall charge any perfon

whatfocver, unlefs under-written or indorfed ; and

if thefe words flood fingly, it w^ould be difficult to

maintain that any remedy lay aga:inft the acceptor,

by reafon of a parol acceptance : but the generality

of thefe words is reftrained by the words that im-

mediately follow ; that if fuch bill be not accepted

by fuch under-writing or indorfement, no drawer

F4
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fliall be liable to; pay coHs, damages, or interell on

that account:; fo that the firft general words are ta

be underftood to relate to charging the drawer with

intereff: and cofts. Nothing i^ more common than-

for an adl of parliament to have general words at

firft, which are afterwards reftrained by more par-

ticular ones. And it has been faid that thrs pro-
vifo was inferted by the committee, when there

might not be fo much time for drawing it up

clearly, as if it had been done at the firft drawing
of the ad:.

The provifo at the end of the afl is alfo very

material to the prefent queftion,
" that nothing in

the ad: contained ftiall be conftrued to difcharge

any remedy which might before have been had

againft the drawer, acceptor, or indorfer of any fuch

bill ; and fuch acceptance being clearly valid at

common law^, it cannot be conftrued to be rendered

void by this ftatute.

i^uweil V. And if a verbal acceptance be binding, there

Atk^'riV

*

can be na doubt but an acceptance by letter will be
(613.) ^.

/^

' ^
fo too.

3Bur.i663. H. The acccptancc is ufuatly made between the

lAtkivit* time of iflliing the bill and the time of payment ;

^'^^'^ but it may alfo be made before the bill is iftued,

cr after it has become due : when it is made before

;hc bill is ifiued, it is rather an agreement to accept,

than an adual acceptance, but fuch agreement is

equally binding as an acceptance itfelf.

pf^Ti
^* When the acceptance is made after the time of

f^Lor"^* payment is clapfed, it is conftdered as a general
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promife to pay the money: and if itbe to pay ac- ^"-
^jl^'*

cordinff to the tenor of the bill, this fhall not inva- ^ord v.

lidate the acceptance, though, the time being pafl,
Saik. 129,
I I--ord

it be impolTible to pay according to the tenor, but RAym.574.,

thefe words fliall be rejected as furplufage. 410,

IIL Acceptance is ufually made by the drawee, Mai. 265.

or perfon on whom the bill is drawn, and when B^awelr

made before the ilTuing of the bill, is hardly ever '^^^'^^^*

made by any other perfon ; but after the iiTuing of

the bill, it frequently happens, either tliat the

drawee cannot be found, or refufes to accept, or

that his credit is fufpedled, or he cannot, by reafon of

feme difability, render himfelf refponfible : in any
of thefe cafes, an acceptance by another perfon, in

order either to prevent the return of the bill, to

promote the negociation of it, or to fave the repu-

tation and prevent the profecution of the drawer, or

of fome of the other parties, is not uncommon :

fuch an acceptance is-called an acceptance for the

honour of the perfon on whofe account it is made,

the effect of which will be more particularly ex-

plained in a fubfequent page.

That engagement which conilitutes an accep-
tance is ufually made to the holder of the bill, or

to fome perfon who has it in contemplation to re«

ceive it, and then the acceptor mufh anfvver to him,

and to every one who either has had the bill before,

or fhall afterwards have it by indorfement : but it

is frequently made to the drawer himfelf; and then

it may be binding on the party making the engage*

meat
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ment or not, according to the circufnflances of

the cafe.

Beawes, ^jfr^E mere arifvver of a merchant to the drawer
454. Pier-

ibnvDun- diat he wiU ''duly honour his bill/' is not of itfelf
lop, Covvp.

^

571,574. I an acceptance, unlefs accompanied with circum-

(611.) fiances which may induce a third perfon to take
Powell V.

.
1

. .

Monnier, the bill by indorfcment : but if there be any fuch

circumftances, it may amount to an acceptance,

though the anfvver be contained in a letter to the

. drawer.

Mafon V. And an agreement to accept may be exprelTed in

'oug.286. fuch terms as to put a third perfon in a better con-
-99') . •

dition than the drawer. If one man, to give credit

to another, make an abfolute promife to accept his

bill, the drawer, or any other perfon, may fhew fuch

promife on the exchange, to procure credit, and a

a third perfon advancing his money on it, has no-

thing to do with the equitable circumflances which

may fubiifl: between the drawer and acceptor.

IV. An acceptance is generally according to

the tenor of the bill, and then it is called a general

and abfolute acceptance.

But it may differ from the tenor in fome mate-

rial circumftances, and yet, as far as it goes, be bind-

ing on the acceptor.
Mar.i7,a2. jj j^^^^y ^^ fQj. ^ j^fg fjjj^^ x\\2in that mentioned
We^erllore

^

^

V. Keene, in the bill *. ot it may be at an enlarged period.
Mar. zi. which is ufually the cafe when a merchant on

whom a bill is drawn has no effects of the drawer

in his hands, and does not fuppofe he fhall have

any at the time of payment mentioned in the bill.

Soj
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So» the drawee may accept a bill which has no Walker v.

•
1

•
1 1 3

Atwood,ii

time mentioned for the payment, and which is held Mod. 190.

payable at light, to pay at a diftant period ; and

' fuch acceptance will bind him.

A Bill was payable the firft of January, the Price v.

drawee accepted to pay the firfl of March; the 33.Car.lL

holder (truck out the firft of March, and inferted 48i,

the firft of January; and when it was payable ac-

cording to that date, prefented it for payment,
- which the acceptor refufcd ; on which the holder

reftored the acceptance to its original form; and

the court held that it continued binding.

So, the acceptance may dired: the payment to Bifliopv.
- , T rr r Chittv, 2.

be made at a place different from that mentioned Str. ij^s-

in the bill, as at the houfe of a banker; in which

cafe if the holder negledl to demand payment within

^ reafonable time, and the banker afterwards fail,

he muft fland to the lofs.
g,^j^i^ ^

But if the banker continue folvent, the holder is ^^i^^^^n-
' tame,

not bound to prove a demand on the banker in an ^-J-X"

adion asrainfl: the acceptor. Bayiey^ ^
, App.No.c,

So alfo the acceptance may differ from the tenor smith v/
of the bill in its mode of payment, as to pay half gJi.^But

- in money, half in bills.
' ^^^ ^ ^- ^*

An acceptance may alfo be conditional, as "to Smith v.

pay when certain goods configned to the acceptor, str. xi^I

aVid for which the bill is drawn, fhall be fold ;" for

it would affed: trade if fiidors were not allowed to

ufe this caution when bills are drawn on them, be-

fore they have an opportunity to difpofe of the

^ goods.

So,
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Julian V. So, an acceptlance
*' on account of the ilnp

2^1^9? Thetis when in cafh for the faid vcjfrcl's cargo*' is

fufficient to bind the acceptor.

B-nburyv. On the fame principle, an acceptance
" to pay

I'u^lziz. as remitted from the place where the perfon on

whofe account the acceptance is made refides/'

feems binding after the remittance made.

1 Term BuT what fliall be confidered as an abfolute or

Rep. 182.
^.Qi-^clitional acceptance is a queliion of law to be

. determined by the court, and is not to be left to

the jury.
-

*

Wlikinfon A BiLL was drawn in New England for a futn

widgeri o^ money advanced there, for the repairs of a fhip,
str. 648.

^£. ^,|^j(,}^ Lutwidge, the drawee, reiiding at White-

haven, was the freighter. Wilkinfon, the holder

of the bill, applied to a merchant in London, to

fend the bill to Lutwidge for acceptance : the mer-

chant fent it inclofed to the drawee, who by letter

acknowledged the receipt, and wrote thus ;
" The

bill which you fent me I will pay, in cafe the

owners of the Queen Ann do not ; and they living

in Dublin, I muft firfl apply to them; I hope to

have their anfw er in a week or ten days : I do not

expedl they will pay it, but I judge it proper to

take their advice before I do, with which I requeft

you will acquaint Mr. Wilkinfon, and that he may
reft fatisfied of the payment.** In another letter

he writes,
"

I have not had an opportunity of

fending the bill to Ireland, but will take the firft

opportunity, and then w ill remit to the gentlemen

concerned, according to my promife.'* The bill

not
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not being paid, an adlion \vas brought againfl

Lutwidge, as acceptor, in which he infilled that

diefe letters did not amount to an abfolute ac-

ceptance, but were only conditional, to pay in cafe

the owners of the Queen Ann did not ; and that

his proniife to procure payment from them was in

favour of the plaintiff; but the chiefjuflice thought Raymona,

it was rather in favour of himfelf
; that the letters

were a complete acceptance, and amounted to this;

that he wifhed the holder of the bill to give him

time to WTite to Ireland, but affured him that at

all events the money (hould be fecured, whether

the owners of the Queen Ann payed it or not.

A Bill was drawn on Mathews, payable to one Sproatv.

Lenox, or order, and by indorfement came into i Term
*

the hands of Sproat : Sproat's clerk prefented the

bill for acceptance to Mathews, who lived in Lon-'

don, and who told him,
" that the drawer had con-

ligncd a (hip and cargo to him and another perfon

in Briflol ; but as he could not then tell whether

the fliip would arrive at London or Briflol, h^

could not accept at that time:'* the clerk, by the

confent of Mathews, left the bill, and afterwards

called, in company with his mafler, to know

whether Mathews would accept the bill or not;

who, on being preifed, declared,
" the bill was a

good one, and would be
paid,

even if the fhip were

loft.»*

The court held that this was only a conditional,

not an abfolute acceptance. Mathews had three

events in contemplation ; the arrival of the fhip at

BriltoL

Rep. iSj.
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Brillol, her arrival at London, or her being loft :

if the fnip arrived in London/ the cargo being con-

figned to him, he would have effedls to reimburfe

himfelf; if fhe were lofl, he had the policy of in-

furance, by which he could indemnify hinafelf by

recovering againft the underv;riters : but if Ihe ar-

rived in Briftol, the cargo M^as coniigned to

another, he- would .have no effects : in either of the

former events he meant to accept the bill ; in the

latter he did not.

Vjd.Doug, If the acceptance be in writing, and the drawee

intend that it fhould only be conditional, he muil

be careful to exprefs the condition in writing as

well as the acceptance ; for if the acceptance fhould,

on the face of it, appear to be abfolute, he cannot

take advantage of any verbal condition annexed to

it, if the bill fliould be negociated and come to

the hands of a perfon unacquainted with the con-

dition, and even againft the perfon to whom the

verbal condition was exprelTed, the burthen of

proof will be on the acceptor.

A CONDITIONAL acccptance, when the conditions

on which it depends are performed, become^ ab-

folute. ^
Pierfonr. NicHOL was the Captain of a ftiip of which

Cowp57i. Pierfon was the owner. The Ihip was freighted
'

with naval flores by IVrLintot, who being unable

to difcharge the freight, drew a bill on Dunlop
and Co. payable fifteen days after fight to the order

of Nichol, and gave Nichol a certificate or navy

bill, aftigned to Dunlop and Co. as a fecurity tilj

the
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the BUI of Exchange fhould be accepted : Nichol

indorfed the bill, and fent it to Pierfon, together

with a letter from M'Lintot to Dunlop and Co. in

which was inclofed the certificate which M'Lintot

delired therri to tender at the Navy Office, and at

the fame time he advifcd them, that he had drawn

on them as above. On the 2d of October, 1776,

Pierfon fent this letter, with the certificate inclofed,

and alfo the Bill of Exchange, to Dunlop and Co. :

when the bill was demanded again the ne^xt day, the

defendants delivered it up, faying, "it would not

be accepted till the navy bill was paid ;'* but they

refufed to deliver the navy bill, faying, they would

receive the money themfelves. It was held, that

this was a conditional acceptance, which, on the re-

ceipt of the money, became abfolute. Nichol, the

captain, had a lien on the naval ftores for his

freight; the certificate was a fecurity for that

freight ; it was given into his poiTeihon as a pledge
for the money till the bill Ihould be paid. It was not

fent to Dunlop and Co. by the pofl in the the ufuai

courfe, but was inclofed to Pierfon as his fecurity.

He was therefore not bound to part with it till the

bill was accepted. Dunlop and Co. by detaining

it, and faying, that the bill would not be accepted
till the navy bill fhould be paid, undertook, on that

event, to accept and pay the Bill of Exchange.
But if the conditions, on which the agreement

to accept a bill is made, be not complied with, that

agreement will be difcharged.

.As,
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Mafojiv. As, if a merchant undertake to accept bills to a

Doug' 297. certain amount, on condition that a cargo of an

equal value be coniigned to him, and an order given

for infurance. If the cargo configned do not equal

the value, he is not bound to accept.

Mar. 17- V. A SMALL matter will frequently amount to an

c.ioA.zo. acceptance, according to the circumftances of the

^S5^G\\h. cafe : thus, if the merchant fay, leave the bill with

3Bur.'i674'. Hie^ and to-morrow I will accept it; this is an

acceptance, for it gives credit to the bill, and pre-

vents the holder from taking the neceflary fteps

againft the drawer.

Mol. £79. But if the merchant fay, leave the bill with me,
'

Abr. 610.* and I will look over my books and accounts be-
'

GiI.lJe. tween the drawer and me; call to-morrow, and
"^*

accordingly the bill fhall be accepted; this is no -

complete acceptance, becaufe it depends on the

balance of the account, and on the merchant's hav-

ing effects in his hands to anfwer it, fo that he

gives no abfolute credit to the bill.

Cpmh'/^o. Any thing written on the bill by the drawee,

not exprefling a diredl refufal to accept, as " ac-

cepted,"
"

prefented,"
"

feen," will, if unex-

plained by other circuuiflances, amount to an ac-

ceptance.

Moorv, So, a direction to a third perfon to p?ly the

Trin.^io money is an acceptance. The drawee of a bill
C TIT T?

k-Bui-Ni*. underwrote it thus ; "Mr Tackfon, pleafe to pay
11. 270.

^i^.g ^-jj^ ^^j charge it to Mr. Newton's account.'*

It was contended that this was not an acceptance,
.

' ^
for
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for that the party did not nrean to become the

principal debtor. It was only a direction to Jack-

fon, to pay out of a particular fund. But the

court held, that the underwriting being a direc^

tion- to pay the fum, it w^as of no importance to

what account it was to be placed when paid : that

was a tranfacftion between the parties themfelves,

and this was a fufficient acceptance.

A BILL was fcnt to the drawee for acceptance; Powell vs,

he kept it for ten days before it became due with- lAtk.jfV,

out any objecftion; and whilfl it continued in his

hands, he entered it in his bill-book, under a parti-

cular number, and wrote the number on the bill,

and at the bottom the day when it would become

due, and then fent it back, refuiing to accept it :

it was proved that it was the common pradlice of

the drawee to enter and mark all bills in the fam^

manner, whether he intended to accept them or

not : the court feemed to think that thefe circum^-

fiances alone did not amount to an acceptance.

If a merchant be deiired to accept a bill on the Smith v.

Niffen, !

account of another, and to draw on a third, in order Term Rep,

to reimburfe himfelf, and in confequence he draw

a bill on that third perfon ; the bare ad of drawing
this bill will not amount to an acceptance of the

other, for the party evidently fhews he meant only

to make himfelf liable, in cafe the bill drawn by him

fhould be accepted and paid.

An agreement to accept or honour a bill will, in Beawes^

many cafes, be equivalent to an acceptance, and

whether that agreement be merely verbal or in .

Q Writing-
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Kvnting is immaterial: If A. having given or in*»

tending to gi\6e credit to B. write to C. to know
whether he will accept fuch bills as fhall be drawti

on him on B's account, and C. return for anfwer

that he will accept them ; this is equivalent to an

acceptance, and a fubfequent prohibition to draw

on him on B's account will be of no avail, if, in

facl, previous to that prohibition, the credit has

been given.

Pillansv. White, a merchant in Ireland, defired to draw

rop^ 3 Bur. on the plaintiffs, Pillans and Rofe, merchants at

'^^^'
Rotterdam, for 800I. payable to one Clifford, and

propofed to give them credit on a good houfe in

London for their reimburfement, or any other

mode of reimburfement : the plaintiffs, in anfv/er,

defired a confirmed credit on a houfe of rank in

London, as the condition of their accepting the

bill : White nam^ed the houfe of the defendants as

that houfe of rank : the plaintiffs honoured the

draft, and paid the money, and then wrote to the

defendants. Van Mierop and Hopkins, merchants in

London, dell ring to know whether they would accept

fuch bills as the plaintiffs fiiould in about a month's

time draw on their houfe for 800I. on the credit of

White : the defendants agreed to honour the bill ;

but, before it was drawn. White failed, and then

the defendants wrote to the plaintiffs, informing

them that White had flopped payment, and defir-

ing them not to draw, as they could not accept

their draught. The plaintiffs however drew, hold-

ing

:



ACCEPTANCE. S3

ing the defendants not at liberty to withdraw their

engagement.

On behalf of the defendants it was argued, that

the letter in w^hich they promifed to honour the

plaintiffs* bill imported a credit given to the

plaintiffs in prcfped: of a future credit to be

given by them to White; for the letter of the

plaintiffs,
to which that of the defendants was an

anfvvcr, only intimated an intention of giving credit

to White, on condition of a credit from the de-

fendants ; and that therefore this credit might well

be countermanded before the advancement of

money.—But the real tranfadlion between the

plaintiffs and White was very different from that

reprefented to the defendants ; the former had ac-

cepted White's bill a confiderable time before the

latter had undertaken to honour their draught, and

confequently could not be coniidcred as having
been influenced by that engagement. That this

tranfaclion had been fraudulently concealed from

the defendants both by White and the plaintiffs ; if

it had been difclofed, the defendants would have

plainly feen that the plaintiffs doubted of White's

fufficiency, by their requiring a further fecurity

for a debt already contradcd : and that therefore

this concealment of circumftances w.as fufficient to

vitiate the contradl. It was likewife void for want

of confideration, it being like a promife to pay
another man's debt contraded before the promife^
which was a paft confideration, and therefore no

G 2 more
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more than a naked agreement, which was not iuf^

ficient to maintain an adlion.

To this it was anfwered, that if indeed there

were any fraud in the tranfadlion, that would have

been fufficient to vacate the contract ; but it was

manifefl that none exifted here, nor were the defen-

dants deceived into a belief that the credit to

White v'^as future: the plaintiffs' letter iirsported

only a wifh to be informed, whether the defendants

would accept bills on White's account, which they,

by their anfwer, confented to do. The plaintiffs

did not feem at the time to have doubted of White *5

fufficiency, or to have meant to conceal any thing

from the defendants. The draught by White on

the plaintiffs payable to Clifford was no part of the

conlideration of the engagement of the defendants
j

that, and all the precedent correfpondence, was in-

tirely out of the cafe. By promiiing to honour the

plaintiffs* draughts, the defendants admitted that

they eithjsr had effects of White in their hands, or

that they had credit on him. There was no pre-

tence for the objedlion of this being a naked agree-

ment : whatever might be faid in other cafes of a

naked agreement, or the want of conlideration,

there was no fuch thing in the cuftom of merchants

with refpe6l to Bills of Exchange. The true rea-

fon why the acceptance of a Bill of Exchange fliall

bind, is not on account of the acceptor's having, or

being fuppofed to have, effects in his hands, but

from the convenience of trade and commerce : the

acceptance is an obligation to pay, though the

acceptor
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acceptor have no.effedls of the perfon on whofe ac--

tount the bill is drawn, and though there be no

confideration. The end of the inftitution of bills,

their currency, requires that it fhould be fo. This

cafe is the fame as if White had drawn on Van

Mierop and Hopkins, payable to the plaintiffs : it

would have been immaterial to the plaintiffs whe-

ther Van Mierop and Hopkins had effecls of

White or not, if they had accepted his bill : what

was done here amounts to the fame thing ; to pro-

mife to give the bill due honour is, in effedl, to ac-

cept it : if a man agree to do the formal part, the

law, in the cafe of an acceptance of a bill, confiders

it as adually done : the defendants could not after-

wards retract ; it would be deftru<flive to trade and

credit if they might. There is no analogy between

this cafe and a promife to pay another man's debts

already contracted. It is a tranfadlion of quite a

different nature. If a conlideration were necelfary,

there is here a fufficient one. Any damage to ano-

ther, or forbearance or fufpenfion of the alTertion

of his right, is a fuflicient foundation for an under-

taking, and will make it binding, though no actual

benefit accrue to the party who undertakes. Here

the engagement of the defendants oCcafioned a pof-

fibility of lofs to the plaintiffs : it is plain they

would not rely on White's aiTurance alone, and

therefore they wrote to the defendants to know if

they would honour their draught: by engaging to

do fo, they prevented the plaintiffs from calling on

White to perform his agreement, by giving them

G :i
credit
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credit on a good houfe in London for a reimburfe^

mcnt. The fufpenlion of the plaintiffs' right, to

call on White for a compliance with his agreement,

is a confideration fufficient to maintain an adlion,

if that fufpenlion be only for a day, or for ever fo

Ihort a time.

If a bill be drawn on a fervant, with a diredlion

to place the money to the account of his mafter,

and the fervant accept it generally, this renders him

liable to anfwer peifonally to an indorfee.

Thomas V. A BiLL of Exchange was drawn in this manner :

sLl%^
** At thirty days fight, pay to John Somerville, or

B.R.H.i.
Qj-^gj-^ 200I. and place the fame to the account of

the York-buildings company, value received by
-

yours, Charles Mildmay." Direcled to Mr. Hum-

phrey Bifhop, cafnier of the York-buildings com-

pany, at their houfe in Winchefler-ftreet, London.

"Accepted, H. Biihop, 13th June, 1732.'* This

bill was indorfed to Thomas, who brought an ac-

tion againft Bifliop as the acceptor. At the trial

the defendant proved, that the letter of advice was

addrefled to the company; and that the bill being

brought to their houfe, he was ordered to accept it,

which he did in the fam>e manner as he had accep-

ted other bills: but it was determined that this

evidence was immaterial. The bill, on the face of

it, imported to be drawn on the defendant ; it was

accepted by him generally, not as fervant to the

company, to whofe account he had no right to

charge it, till aciiual payment by himfelf : and this

being an adlion by an indorfee, it would be of dan-

gerous
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gerous confequence to trade to admit evidence^

arifing from extrinfic circumftances, fuch as the

letter of advice. This difrered widely from the

cafe of a bill addrelTed to the mafter, and fubfcribed

by the fervant. A Bill of Exchange is a contra6t

by the cuftom of merchants, and the whole of that

contrad: muft appear in writing ; there is nothing

in writing here to bind the company, nor can any

adion be maintained againft them upon the bill,

for the addition of cafliier to the defendant's name,

is only to denote the perfon with more certainty ;

the houfe of the York-buildings company, is to in-

form the indorfee where the drawee is to be found,

and the direction to whofe account to place the

money, is for the ufe of the drawee only. It might
have been otherwife, had the adion been by the

payee, who was privy to the tranfad:ion, and if it

had appeared that he tendered the bill as a bill on

the company : but this plaintiff being a
ftranger^,

thofe circumftances could not be confidered.

G4 CHAP,
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CHAP- VL

transfer i?/' Bills and Notes*

XjLccording to the difference in the ftyle of nego-

*ciability of Bills and Notes, the modes of their

transfer alfo differ,

1 Bur. 452.
Bills and Notes payable to bearer are transferred

\ BiV Rep! by delivery : if payable to J. S. or bearer, they arc

* ^'

payable to bearer as if J. S. w ere not mentioned.

But to the transfer of thofe payable to order, it

is neceffary, in addition to delivery, that there

fhould be fomething by which the- payee may ap-

pear to exprefs his order. This additional circum-

ftance is an indorfement, fo. called from being

ufually written on the back, though, without doubt,

an order of transfer would be equally valid, if

written at the bottom or on the face of the inftru-

mcnt*

Where no regulation is made by adt of parlia-

ment relative to the negociation of bills or notes, no

particular form of words is neceffary to make an

indorfement, only the name of the indorfor muff

. appear upon it, and it muff be written or figned by

him, or by fome perfon authorifed by him for that

purpofe. ;

Indorse-
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Indorsements are either in full or in blank ; a

full indorfement is that by whidi the indorfor

orders the money to be paid to feme particular
x

perfon by name. A blank indorfement coniifls

only of the name of the indorfor.

A BLANK indorfement renders the bill or note Doug. 617.

afterwards transferable by delivery only, as if it (633.)

were payable to bearer, for by only writing his.

name, the indorfor fliews his intention that the

inilrument fhould have a general currency, and be

transferred by every pofleflbr.

Blank indorfcments are more frequent than thofe

in full, becaufe, if every indorfement were in full, the

back of the inftrument would be foon filled up, and

its negociability would be lefs extenfive.

Except where retrained by ac^ of parliament, iLd. Ray.
575- Vid.

the transfer of a bill or note may be made at any 3 Terra

time after it has iffued, even after the day of pay- via. 3 Bur.

ment; and in cafe of the former, where the accep- Rep.'485/

tor refides at a diftance from the drawer, is frequent- (s^f,]

^^'

ly made before acceptance. Bi. Rep.*

And where the transfer is by indorfement, that ^^'"^'

indorfement may be made on a blank note, before

the infertion of any date or fum of money, in which

cafe, the indorfor is liable for any fum, at any time

of paymeat that may afterwards be inferted; and it

is immaterial -whether the perfon taking the note

on the credit of the indorfement knew whether it

was made before the drawing of the note or not /

for in fuch a cafe the indorfement is equivalent to a

letter of credit for any indefinite fum.

Onf.
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Kuffelv. One Galley having had frequent money tranfac-

Doul.496! tions with RufTel, a banker, and having overdrawn
^^^^'^

his cafh account; RulTel fufpeding his credit, re-

fufed to advance hira any more money, without the

addition of the name of fome indorfor of whom he

fhould approve : on this Galley applied to Lang-

flaffe, who indorfed his name on five copper-plate

checks, made in the form of PromifTory Notes, but

In blank, that is, without any fum, date, or time of

payment, mentioned in the body of the notes.

Galley afterwards filled up the blanks with diffe-

rent fums and dates, and Ruflel difcounted the

notes. Galley became a bankrupt, and RufTel

demanded payment of Langflaffe, and, on his re-

fufal, brought an adlion, in which the court thought

he was entitled to recover, though it appeared that

he knew the notes were blank at the time of the in-*

dorfement.

Bank of It is faid, that on a transfer by delivery, the per--

Newmanji fon making it ceafes to be a party to the bill or

^i ^,?"^' note; that fuch a transfer is a fale, and that he who

Lambeit V ^^^^^ ^^> ^^^^ ^^^ becomc a new fecurity, and is not

Saik'As liable to refund the money if the bill fliould not

7threibiu. be paid.
tion. ^

But this can only be true to its full extent when

applied to the cafe of a demand by a fubfequent

party when one or more have intervened betv/cen

him and the party againit whom he makes the de-

mand : as between the immediate parties to the

transfer, this diflindion muft be taken, that

when the bill or note has been given in payment of '

a prece-
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a precedent debt, or for a vaulable confideration at

the time of the transfer, without being difcounted ;

then, though the perfon who has given the money
for the bill or note cannot recover againft the per-

fon who received it, as indorfor, yet he may cer-

tainly recover in an adlion for money had and re- .

ceived for his ufe, as the transferer muft be under-

flood to undertake that the bill fhall be duly paid.

But if the bill or note be difcounted for the accommo-"

dation of the transferer, then the transfer is a fale,

and the dodlrine here laid down will apply.

In a cafe which has lately occurred, and which has

fome relation to this fubjed:, the circumftances which

appeared on a motion for a new trial were thefe :

The action was for money lent, money paid by
the plaintiffs to the ufe of the defendants, and money pg^n v,

had and received by the defendants to the ufe of xermfe!
the plaintiffs. The defendants having a Bill of t^T'

Exchange, which cxme to them by indorfement,

and wifliing to have it difcounted, employed Fran-

cis Huet for that purpofe, telling him to carry it to

market and to 'gti cafh for it, but that they would

not indorfe it. F- Huet applied to his brother,

James Huet, to get the bill difcounted, informing

him that it belonged to the defendants, and that

though they did not choofe to indorfe it, yet he

added, as a reafon of his own, that as their number

was on the bill, it was equivalent to an indorfement,

and that he (F. Huet) would indemnify him if he

indorfed. James Huet applied to the plaintiffs,

who difcounted it, relying chiefly on the credit of

the
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the acceptors, not knowing at the time that th^ de-

fl^ndants had any concern with it ; but they re-

quired the indorfement of James Huet, which he

gave, becaufe, without that, the plaintiffs fefufed to

difcount the bilL Afterwards, on the fliihire of the

acceptors, the plainr ffs having heard that the bill

had paiTtd through the hands of the defendants, ap-

phcd to them for payment, who at firit refufed, but

afterwards promifed to take it up ; and on their not

performing their promife, brought the prefent adlion

to recover the amount, and obtained a verdidl.

The application for a new trial was founded on

the idea that the promife of the defendants was

without condderation, and confequently was a ;/«-

diivi paHmn.
In oppofition to this application, it was contend-

ed, that the promife was binding on the defendants,

whether confidered as given by them when under a

moral obligation to pay, or as having received a

legal and valuable covfideraiionfor it. It could not,

it was faid, be denied that fo much money belong-

ing to the plaintiifs had got into the pockets of

the defendants, for which the former had received no

confideration. This was a fum, therefore, which, in

confcience and m^orality, the defendants were bound

to pay to the plaintiffs ; that this alone, though there

were ftri(flly no legal debt, was a fufficient confide-

ration to raife a promife : but the circumfl'ances of

th£ tranfadlion amounted to a valuable and legal

confideration: the plaintiffs had a right of ac-

tion againfl James Huet, who, as an innocent man,

and
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and not involved in the mifcondudl of his brother,

had a claim on the defendants ; for as James Huet,

in putting his indorfement on the billy acted by the

diredlion of his brother, who was the avowed agent

of the defendants, though F. Huet might have ex-

ceeded his authority, they muft be bound by his adl",

and \vere therefore liable to James Huet. But it

did not appear that he had ; for the only reftraint

impofed on him by the defendants v/as not to in-

dorfe their nmneSy becaufe they did not wifii that

their names fhould appear on the bill : but they

did not mean to retrain him from indorfing it, or

any other perfon for him, provided the money could

not be raifed on any other term^s, and that had

turned out to be the cafe.

The argument in favour of the defendants

turned principally on the diflindlion bctv;een

a general and a circumfcribed authority. Jf

francis Huet had been the general agent of the

defendants, it was admitted, that they would have

h^tw chargeable with his ails ; but it appeared

from the facls, that he was conftituted their ^^r//-

cular agent with a circumfcribed authority ; the fub^

fiance of which was, that he would y?// the bill ; for

that they would not make themfelves liable, either

on the bill by their indorfem.ent, or by any other

circuitous mode. F. Huet, it v/as agreed, would

be liable to James Huet, either as for money paid

to his ufe, or on the exprefs promife to guarantee ;

but there the matter flopped ; for as to the defen-

dants, he would pay the^money in his own wrong, ,

'
^

having
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having exceeded his authority : the refult mufl te,

that as between thefe parties, the plaintiffs had no

equity, and that the defendants were not under any

legal or moral obligation whatever to pay the

amount of the bill : this was a new attempt, and it

was difficult to fay to what extent it might be car-

ried, if it were encouraged : in the cafe of a Bill of

Exchange, it was precifcly known what remedy the

holder had, if the bill were not paid ; his fecurity

appeared wholly on the face of the bill itfelf : the

acceptor, the drawer, and the indorfors were all

liable in their turns ; but they were only liable be-

caufe they had written their names on the bill. But

this was an attempt to make fome other perfons

liable, whofe names did not appear on the bill, and

that too under circumflances very alarming to mer-

cantile houfes through which Bills of Exchange

pafs. Indorfors, -whofe names were on the bill,

could only be called on, after notice of non-pay-

ment, and without delay. But if thefe defendants

were anfwerable, by what rule was the court to be

guided } Were the defendants to be called upon at

any diftance of time? When a perfon refufed to in-

dorfe a bill, it could not be implied that he meant

to make hicmfelf liable on the bill, much lefs in a

more extenfive way than if he had indorfed it.—On
thefe grounds the rule was made abfolute for a new

trial. On the next trial, the evidence was the fame

as before, in every other refpe6l, but that when the

defendants deiired F. Huet to get the bill dif-

counted, they did notJay that they would not indorfe

it.
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if. The iury found a verdid for the plaintiffs; and 4 Term
-^ -' ^

Kejp. 177,

on a motion for another trial, the court were una.

nimoufly of opinion that it fhould not be granted,

on the ground, that as the defendants had authorifed

F. Huet to get the bill difcounted, without retrain-

ing his authority as to the mode of doing it, they

were bound by his adts ; and that if it were doubt-

ful, from the converfation which pafled between the

defendants and F. Huet, at the time when they ap-

plied to him to get the bill difcounted, what autho*

rity they meant to confer on him in this tranfac-

tion, their fubfequent condudl, in promifing to pay

the bill, was decifive.—But the three Judges, Afh-

hurft, Buller, and Grofe, faid, that had not the

evidence given on this trial varied from that given

before, they fhould have continued to entertain the

fame opinion which they dsrlivered on the former

occafion.

Though a blank indorfement be a fufHcient
plgo^,^

transfer, and may enable the perfon in whofe
pgj^ersv^/

favour it is made to negociate the inflrument, Sf'^°^V'

yet it is in his option to take it, either as Lambenv,

indorfee or as fervant or ap;ent to the indorfor, and Saik. 128.
^ 6th reiolu-

the latter may, notwithftanding his indorfement, tioir. Lucas
^

,

^
.

V. Haynes,
declare as holder in an a(51:ion againfl: the drawer or ^ Salk.130.^ a Lord

acceptor. Nothing is more ufual than for the Rayni.871,

holder of a bill or note, to indorfe it in blank, and

fend it to fome friend for the purpofe of procuring

the acceptance or the payment; in this cafe it is in

the power of his friend, either to fill up .the blank

fpace over the indorfor's name with an order to pay
the
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the money to himfelf/ which fhews his ek(flion to

take as indorfeej or to write a receipt, which ihews

that he is only the agent of the indorfor.

tucasv. Ox^ this principle, a man to whom a bill was

^i?k??3o^.
delivered with a blank indorfement, and who car-

K^an.871.
^^^^ ^^ ^^^ acceptance, was admitted, in an adlion

of trover for the bill againfl the drawee, to prove
the delivery of it to the latter.

ftBur.i2a6, The Original contract on negociabLe bills and

notes is to pay to fuch perfon or perfons, as the

payee or his indorfees, or their indorfees, fliall di-

red: ; and there is as much privity between the la'ft

indorfor and the lad indorfee, as between the drawer

and the original payee. When the payee affigns it

over, he does it by the law of merchants ; for as a

thing in action, it is not affignable by the general

law. The indorfement is part of the original con-

trad, is incidental to it in the nature of the thing,

and muvl: be underflood to be made in the fame

manner as the inilrument was drawn : the indorfee

holds it in the fame manner, and with the fame pri-

vileges, qualities, and advantages as the original

payee, as a transferable negociable inftrument, which

he may indorfe over to another, and that other to a

third, and fo on at pleafure; and therefore an in-

dorfor, where he indorfes it for a valuable coniidera-

tion, cannot limit his indorfement by any reftric-

tion on the indorfee, fo as to preclude him from

transferring it to another as a thing negociable.

On thefe principles it has been feveral times fo-

lemnly fettled, that it is no objedlion to the claim of

an
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an indorfce, that the indorfement to him does not

contain the words *^ to order."

In one cafe it appeared that Manning had given
' "

a PromilTory Note to Statham or order; Statham

aflioriied it to Witherhead, and Witherhead to

More, who, on non-payment at the time, brought More
y.

an adiion againft Manning : on a demurrer to the Comyn"^*

declaration, exception was titken, that the afhgn- B^kiL 6*

ment to Witherhead was made without laying to aBurliiiL

him or order, and that therefore he could not
afligri

it over to More. But it was held by the whole court

that the indorfement v/as fufficient j for if the ori-

ginal note be affignable, then, to whomfoever it

maybe afligned, he has the whole intereft in it,

and may aflign it as he pleafes ; an aflignment to

him comprehends his ailigns.

In another cafe the plaintiff had declared on an Achefon v,

indorfement made by William Abercrombie, by Mich.^9 g,

which he appointed the payment to be to Louifa str. '457/

Achefon,
'' or order"; on the bill being produced j^Jj.^^"""'

in evidence, it appeared to be originally made pay-
able to Abercrombie or order, but Abercrombie's

indorfement was only this ;

"
pray pay the contents

to Louifa Achefon.'* It was objedted
** that the

indorfement did not agree with the declaration.'*

The court however gave judgment, on the ground of

a general propofition in law, that a bill is negoci-

able without the addition of thofe words to the in-

dorfement ; the legal import of fuch indorfement

being, that the bill was payable to order, and that

the plaintiff might on this have indorfed it over to

H another.
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another, who would have been the proper order of

the firfl indorfor.

Yet, notwithflanding thefe cafes, the fame point

was again agitated on the following occafion :

Edle V. Colonel Clive drew a bill, payable to Mr.

Company,^ Cambell, or order, on the Eafl-India company, who

fBi'. Rtp.' accepted it; Mr. Cambell indorfed it to Mr. Robert
*^^*

Ogilby, but the words " or order" being originally

omitted, were afterwards inferted by another hand

before the trial : Ogilby indorfed it over to MelTrs.

Edie and Laird, or order, and afterwards, before

the paym.ent, became infolvent : Edie and Laird

brought an adlion againft the company as acceptors,

who refufed payment, on pretence that Ogilby had

no right to afUgn to the plaintiffs : the real quef-

tion was^ who fhould bear the lofs, Mr. Cambell or

the plaintiffs ; for the Eaft-India company, if they

did not pay to the plaintiffs, muff pay to Mr.

Cambell.

At the trial. Lord Mansfield permitted fhe de-

fendants to give evidence of a tijage among merchants,

that an indorfement to any individual by name,

without the words " or order,'* deftroyed the ne-

gociability of the bill, and confined the right of re-

covery to that individual perfon: this ufage was

proved by a number of witneffes ; but no inftance

was fhewn where the indorfee, to whom a bill was

indorfed without adding the words, "or order,"

ever ad:ually loft the money, fo as to put him on

difputing the point. His lordfliip, in his addrefs.

to the jury, told them, that, laying the ufage out of
-

the
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the cafe, by the general law, the indorfement would

follow the nature of the original bill, and be an ab-

folute afiignment to the indorfee or his order : but

that he left it to them, on the particular evidence of

the ufage that had been laid before them : that if

they found an ufage fo eflablifhed and fettled

amongfl merchants and traders as to be clear and

plain beyond all doubt, they might find a verdid: for

the defendant, but that if they were doubtful of the

ufage, or if it appeared to them not to be fully and

clearly eftabliihed, or to be the other way, then

they ought to find for the plaintiff.

That the queftion arofe on the infolvency of

Ogilby, the firft indorfee ; that therefore it ought
to be confidered who it was that gave credit to

him, for that he who gives the credit ought to run

the rifk : that if Mr. Cambell meant to truft Ogil-

by with the money, it was he who ought to fuffef

by him; and tliat he meant to truft him was clear;

for it was acknowledged on all hands, that Ogilby
himfelf had a right to receive it of the company,
whether he had a right to indorfe the bill to another

perfon or not.

The jury found for the defendants; and on an

application for a new trial, the counfel in fupport
of the verdidt refted principally on the ufage which

had been eftablifhed by the evidence; and with

re(|3e6l to the two cafes before cited, they en-

deavoured to fhew that they did not apply to the

prefent; the firfb, they faid, mufl have been an

indorfement in blank, not to Witherhead by name,

H 2 and
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and then there could be no doubt of his power to

transfer it : the fccond did not decide the prefent

queftion, for it was only an objection on account of

the declaration varying from the evidence : the

plaintiff had clearly a right to recover, without

entering into the general queftion, for fhe was the

perfon to whom the bill was indorfed, and had not

indorfed it over ; and what the court was reported

to have faid,
'^ as to her power to have indorfed it

to another, who would be the proper order of the

firll indorfor," was at leaft extrajudicial, if not

added by the reporter himfelf : but the court, on

full deliberation, were of opinion, that the law was

fettled by thofe two cafes, that fuch an indorfement

was good, and gave the indorfee a right of indorf-

ing over : that the law having been fo fettled, no

evidence of an ufage to it ought to have been ad-

mitted ; that the law of merchants is the law of the

kingdom, and part of the common iaw% and when

once- eflablifhed by judicial determinations, cannot

be fliaken. Where indeed the law of merchants is

doubtful, the evidence of a cuftom may be received;

but even then it mufl: be proved by facfls, not by

opinion only, and muft be confident with the ge-
neral principles of the law.

^ Yet an indorfement may be reftridlive, and then

^'^"g-^i;.
it operates to preclude the perfon to whom it is

made from transferring the inllrument to another,

fo as to give him a right of adlion, either againft

the perfon impoiing the reftridlion, or againft any
of the preceding parties; it may give a bare

authority
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authority to the indorfee to receive the money for

the indorfor ; as if it fay,
"
pray pay the money to

fuch a one for my ufe," or ufe fuch other expref-

lions as necelTarily import that he does not mean to

transfer his interefl: in the bill or note, but merely

to give a power of receiving the money. In fuch

a cafe it would be clear that no valuable confidera-

tion had been paid; but the intention of reflraint

muft appear on the face of the indorfement.

So, if the payee dire6l by indorfement, that " the Dou^.617,

within mufl: be credited to the account of a third
^^^^'^

perfon." This is not a transfer of the bill to that

third perfon, but only an authority to the drawees

to give him credit for fo much
; the payee does not

mean to make himfelf liable as indorfor, or to ei^
able the other to raife money on the bill.

And, if in fuch a cafe the drawee accept the bill,

initead of cancelling it, and an indorfement be

forged and the bill negociated, the party who fliall

advance money on it muft fufiain the lofs ; and if

afterwards a friend of the drawer, by mifiake, pay
•the bill for his honour, the drawer may recover

back the money, in an adlion for money had and

received to his ufe ; for it was the duty of the party

advancing the money on the bill to read the fpecial

indorfement, and he mufl: fuffer for his negligence.

Thus, where a bill was drawn by a houfe in Den- Ancher v.

mark on a houfe in London, payable to a perfon in^bnd.

redding in Denmark, or his order, and the payee f^^f]^^^^'

made fuch a fpecial indorfement ; the drawees ac-

cepted and gave notice to ^he drawers and to the per-
' foa



102 TRANSFER OF

fon in whole favour the indorfement was made, that

they had received the bill, and placed it to the ac-

count of the latter ; the clerk of the acceptors

forged an indorfement to himfelf or order, from

the perfon to whofe account the money was to be

credited, and difcounted it at the bank; the ac-

ceptors failed before the day of payment, and a

friend of the drawers went to the bank and paid

the bill for their honour : the drawers afterwards

recovered back the money from the bank, on the

ground that this fpccial indorfement retrained the

negociability of the bill, and that the money was

paid by miflake.

If an indorfement be made in favour of an in-

fant, and he indorfe it to ^nother, no recovery can

be had on that indorfement againft the infant,

becaufe he cannot render himfelf liable by his con- ,

tradl ; yet, as it is to be prefumed, unlefs the con-

trary appear on the face of the indorfement, that

every indorfee has given a valuable coniideration,

the infant's indorfement cannot be confidered as

fuch ^ reftraint on the negociability of the bill as

to prevent the indorfee*s recovery againfl the ac-
'

ceptor or drawer, or any of the other indorfors.

Where the transfer may be by delivery only,

that transfer may be made by any perfon who, by

any means, whether accident or theft, has obtained

the polTeffion ,-
and any holder may recover againfl:

the drawer, acceptor or indorfor in blank, if he

gave a valuable confideration without knowledge of

the accident,

A BANK
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A~ BANK note for 2 1 1. los. payable to one Wil- Miller v.

liam Finney, or bearer, on demand, was fent by Bur. 452.

Finney under cover by the general pod to his cor-

refpondent in Oxfordfliire ; the mail on the fame

night was robbed, and this note among others taken -

and carried away by the robber ; it afterwards came

into the polTefTion of one Miller, an innkeeper, for

a full and valuable conlideration, in the ufual courfe

of his bulinefs, without any notice or knowledge of

its having been taken out of the mail. F'inney,

hearing of the robbery, applied to the bank to flop

the payment of this note, which was ordered, on

his entering into fecurity to indemnify the bank:

Miller afterwards prefented the note for payment,
and delivered it to Race a clerk of the bank, who

refufed either to pay it, or to re-deliver it. Miller

brought an action of trover againft Race, for the

recovery of the note; and a cafe flating thefe cir-

cumftances coming before the court, it was held

that the plaintiff was entitled to recover; becaufe

there appeared no circumflance of coUufion in him ;

he had taken the note in the ufual courfe of his

bufinefs, for a valuable confideration, and the cur-

rency of thefe notes and the nature of trade requir-

ed that the fair bolder fhould be protedied even

againfl the true owner, who could only recover

them back from the finder, or any other perfon

who had given no value for thejn.

Vaughan, a merchant in London, gave to Bick- Grant v.

nell, one of his fhips hufbands, a draught on his sBur.isi^.

banker. Sir Charles Afgill, payable to fhip Fortune, 4s 5.

H 4 - or
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or bearer : Bicknell loft the draught : the perfon

who found it, or at leaft was in poireflion, however

he might have obtained that poirefTion, went four

days after the note was payable, to the fhop of

^Grant, a tradefman at Eortfmouth, and having

bought fome tea, gave him the note in payment,
and defired to have the balance. Grant ftepped

put to make enquiry who Vaughan might be, and

being informed he was a refponfible man, and that

the note was in his hand-writing, gave the change

out of the note, retaining the price of the tea.

Vaughan being apprifed that Bicknell had loft the

note, fent notice to Sir Charles Afgill not to pay it.

Payment being accordingly refufed. Grant brought

his adlion againft Vaughan as the drawer. The

caufe was tried by a fpecial jury of merchants, who

found for the defendant. On an application for a

new trial, the court held that thefe notes were tranf-

ferable by mere delivery, and however the true

pwner may have loft them, the fair pofleffor for a

valuable confideration was intitled to the money,
and therefore granted a new trial.

The fame principle applies to the cafe of a bill

negociated with a blank indorfement.

peacock V. .\ ^m i^-as dtawn at Halifax, by Rhodes and
Rhodes et

. /
ai. Doiio. another, on Smith, Payne, and Smith, bankers in

London, payable to William Ingham, or order^

thirty-one days after date, for value received. Ing-

ham indorfed it in blank ; John Daltry received it

from him, and indorfed it in the fame manner, and

delivered it to Jofeph Fifher ; it was ftolen from

Fifher
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Fifher at York, without any indorfement by him :

Peacock, a mercer at Scarborough, afterwards re-^

ceived it from a man unknown, who called himfelf

William Brown, and by that name indorfed it to

Peacock, of whom he bought cloth and other articles

in the way of his trade as a mercer, and gave him »

that bill in payment, receiving the balance in cafli

and fmall bills : it appeared that Peacock did not

know -the drawers, but had, feveral times before

that, received bills drawn by them, which were duly

paid. Peacock tendered this bill for acceptance

and payment to the drawees, who refufed ; on

which he brought an adlion as the indorfee of Ing-

ham againft the drawers. A verdidl by confent

was found for the plaintiff, fubje6l to the opinion of

the Court of King's Bench, on a fpecial cafe flating

the preceding fadts. The court held that there

was no difference between a bill or note indorfed

blank and one payable to bearer. They both pafs

by delivery, and poiTefTion proves property in both

cafes. The holder of either cannot with propriety

be confidered as afTignee of the payee. An ailignee

mufl take the thing afTigned, fubjedl to all the

equity to which the original party was fubjed:: if

this rule were applied to bills and notes, it would

flop their currency ; it would render it neceffary

for every indorfee to enquire into all the circum-

fiances, and the manner in which the bill came to

the indorfor .- but the law is now clearly fettled,

that a holder coming fairly by a bill or note, is not

to be affcdled with the tranfadion between the

original
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vid. page original parties, except in fuch cafes as depend on

particular acls of parliament.

But a transfer by indcrfement, where that is ne-

ceflary, can only be made by him who has a right

to make it, and that is ftridlly only the payee, or

the perfon to whom he or his indorfees have tranf-

ferred it, or fome one claiming in the right of fome

of t-hefe parties.

Where a bill or note is drawn in favour of two

or more in partnerfhip with one another, an indorfe-

ment by one will bind both, if the inftrument con-

cern their joint trade : fo, where it is in favour of

them or either of them, an indorfement by one is a

fufficient transfer, though they be not in partnerlliip.

Carvick v. So, where a bill drawn by two is made payable

Doug. 630. to them or their order, it would feem from principle

th/notes! that either might transfer without the other; for

when two perfons join in the fame bill, they hold

themfelves out to the world as partners, and, for

that purpofe, are to be treated as fuch ; and when

a bill goes out into the world, the perfons to whom
it is negociated are to coUecft the ftate and relation

of the parties from the bill itfelf. If they appear

on the bill as partners, it may be of lefs public de-

triment to fubjedt them to the inconvenience of

being treated as fuch, than to permit them to deny

that they are fo.

But there is a univerfal ufage among all the

bankers and mxerchants in London, that in fuch a

cafe, an indorfement by one of the payees only

is void.

If
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If a Bill of Exchange or PromilTory Note be Connor v.

made or indoried to a woman while fingle, and str. 516.

fije afterwards marrv, the right to idorfe it over be- -

longs to her hufband, for by the marriage he is in-

titled to all her perfonal property.

Ira man become bankrupt, the property of bills ^

and notes of which he is the payee or indorfee, vefls

in his aiTignees,
and the right to transfer is in them.

And if in fad he indorfe a bill or note after his

bankruptcy, and that be difcovered before it be Beawcs,

paid, the aiTignees may recover it back from his

indorfee in an action of trover, and if the money be

received, they may recover the money in an adioa

for fo much money paid to their ufe.

If he die, it devolves to his perfonal reprefenta- Rawiinfon

,
V. Stone, ^

tives, his executors, or adminiflrators ; and they Wiif. i. %

may indorfe it, and their indorfee maintain an ac-- z Bames,
1*7 cited

tion, in the fame manner as if the indorfement had aBur.izar.
 

• n T1 1
• • ' Term

been oy the teuator or uitellate. But on tneir m- Rep. 4?7.

dorfement they are liable perfonally to the fubfe-

quent parties, and not as executors; for they cannot

charge the effeds of the teftator.

They may alfo be the indorfees of a bill or note King, Ex.

1
• 1- r T

• -n V. Thorn,
m their quality 01 executors or admrnutrators ; as x Term

where they receive one from their tehator or in- vid.'aifoio

teflate, and in that charader they may bring an
^"' *^^*

adion on it againfl: the acceptor or any of the other

parties.

When a bill payable to order is exprelTed to be

for the
life of another perfon than the payee, yet the ,

rip-htD
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right of transfer is in the payee, and his indorfee

may recover againft the drawer or acceptor.

Evansy. One Cramlington drew a Bill of Exchange on

ton,Eaft.z Rider, payable to Price or order, for the ufe of one

Carth! 5. 1. Calvert. Price indorfed this bill to Evans. Rider

2 Showl'^^' accepted the bill, but did not pay it at the day ; on
^°^' which Evans, as indorfee of Price, brought his ac-

tion againft Cramlington, the drawer. Cramling-

ton pleaded that Calvert, for whofe ufe the money
was to be paid, being an officer of Excife, and in-,

debted to the king, an Exchequer procefs had ex-

tended in the hands of the defendant, a fum equal

to that contained in the bill.

But the court held that Calvert had only an

, equitable right to have the money, and could not

have maintained an a6lion againft the acceptor;

and the indorfement by Price to Evans being for

value received. Price had received the very money
to which Calvert had an equitable title; but the

fum demanded by Evans was not that fum, but

another due to him for value given, in which Cal-

vert was not concerned ; and therefore the money
in demand was not extendible in the hands of the

defendant ; and his plea of courfe was bad, and the

plaintiff intitled to recover.

Carth. 403. An indorfement to the order of a perfon, is of

the fame force as an indorfement to that perfon or

his order, and he may maintain an adlion on fuch

indorfement in his own name ; for among tradef-

men this form is common, though it be intended

to
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to be made payable to the perfon vvhofe order Is

mentioned.

But an indorfement by which part only of the Carth.466.

money is ordered to be paid, is not valid to charge
the drawer or acceptor ; becaufe by fuch indorfe-

ment he would be liable on one contrad: to as many
acl:ions as the payee or indorfor fhould think fit.

CHAP. VII.

Engagement of thefeveral Parties,

Y the very a(5t of drawing a bill, a man comes

under an implied engagement to the payee and to

every fubfequent holder fairly intitled to the polTef-

fion, that the perfon on whom he draws is capable

of binding himfelf by his acceptance ; that he is to

be found at the place of which he is defcribed to be,

if that defcription be mentioned in the bill ; that if

the bill be duly prefented to him, he will accept it

in writing on the bill itfelf according to its tenor;

and that he will pay it when it becomes due, if pre-

fented in proper time for that purpofe.

In default of any of thefe particulars, the drawer

is liable to an adlion at the fuit of any of the parties
'

before
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before-mentioned, on due diligence being exercifed

on their parts, not only for the payment of the

original fam mentioned in the bill, but alfo in fome

cafes for damages, intereft and cods : and he is

Beavves equally anfwerable whether the bill was drawn on
469.

his own account, or on that of a third perfon; for

the holder of the bill is not to be affedred by the

circumflances that may exifl between the drawer

and another: the perfonal credit of the drawer be-

ing pledged for the due honour of the bill.

If a man write his name on a blank piece of

paper, and deliver it to another, with authority to

draw on it a Bill of Exchange to any amount, at

any diilance of time, he renders himfelf liable to

B\. Term be Called upon as the drawer of any bill fo formed

313.'

' '

by the perfon to whom he has given the authority.

G. L. E. If the drawee do not accept, and the holder take
118. 119. ,

.

,

cites Moi. the fleps requifite on his part to charge the drawer,

it is faid the latter is bound to anfwer the money,

and damages, or give fufficient fecurity to anfwer

them within double the time the firfb bill had to

run.

vid. Mar. By the manner in which this alternative is ex-,

preiTed, it would feem that the drawer is not under

an abfolute obligation to make immediate fatis-

fadlion, and that the other party mufl: be contented

with the latter part of it, at the pleafure of the

drawer : fuch may be the law and cuflom in other

MitFoid V. countries, but it is certainly not fo herej for it has

Do7g.^55.
often been determined, that if acceptance be re-

fused and the bill returned, this is only notice to

the
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the drawer of the refufal of the drawee; but that

the period when the debt of the former is to be

confidercd as contracted, is the moment he draws

the bill, and an adion may be immediately com-

menced againfl him, though the regular time of

payment, according to the tenor of the bill, be

not arrived. For the drawee not having given

credit, which was the ground of the contrad, what

the drawer had undertaken has not been performed.

On this principle it has been held, that if a man Macartyv.

draw a bill, and commit an adl of bankruptcy, and str. 949,

afterwards the bill be returned for non-acceptance ; wiir. 16,

the debt isxontraded before the acl of bankruptcy,
^^'

and may be proved under the commiflion, and

therefore a certificate obtained on that commiflion

will be a bar to an aclion on the bill, which could

not have been the cafe if the notice of non-accept-

ance had been the period when the debt was con-

tradled. .

When a Bill of Exchange is indorfed by the iSaik.133,^ "^2 Show.

perfon to whom it was made payable, as between 441, 494. 2

• • r T-
Bur. 674.

the indorfor and indorfee, it is a new Bill of Ex-

change ; as it is alfo between every fubfequent in-

dorfor and indorfee ; the indorfor, therefore, with

refpedl to all the parties fubfequent to him, flands

in place of the drawer, being a collateral fecurity

for the acceptance and payment of the bill by the

drawee : his indorfement impofes on him the fame

engagement that the drawing of the bill does on /
the drawee; and the period when that engagement
attaches is the time of the indorfement. Thus

v/hatevcr
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5 Brown
Rep.Chan.

238-
ex parte
Clarke.

Claxton V.

Smith. 3
Mod. 86.

a Show.

441, 494.
Skhmer
*5S«

Engagement of the several parties

whatever doubts there may be as to the propriety

of permitting a holder of a bill, made to a fidlitious

payee, to recover from the drawer or acceptor,

yet no queftion on that fubjedl can arife between a

real indorfor and a fubfequent indorfee.

Nothing will difcharge the indorfor from his

engagement but the abfolute payment of the money;
not even a judgment recovered againft the drawer,

or any previous indorfor, as appears from the fol-

lowing cafe.

.The plaintiff, as lafl indorfee of a Bill of Ex-

change, brought an a(flion againft the laft indorfor,

who pleaded that the plaintiff had fued and re-

covered againfl the original drawer, and that the

judgment was ftill in force ; to this the plaintiff

demurred. In favour of the defendant it was

argued, that though the plaintiff might originally

bring his adlion againfl either the drawer or any of

the indorfors, yet, having made his eledlion, he

iliould not therefore be permitted to refort to the

others, for that, it was faid, would deprive fome

of them of their remedies, and eledtion w^s to

choofe either one or the other, and not every one

fucceflively : and this cafe was compared to that of

a trefpafs done by feveral, where the party injured,

having brought his a6lion againfl one, and re-

covered judgment, he cannot afterwards recover

damages againfl any of the others, becaufe the

adlion is founded on uncertain damages, which be-

ing afcertained by the firfl a<flion, cannot be

brought in queflion again.

For
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For the plaintiff it was argued, that as no ex-

ception was taken to the declaration, the whole

queftion was confined to the validity of the plea.

No plea can be a good bar to an acftion which iS

not in reafon a good anfwcr to the matter charged

in the declaration, nor an evafion of it : the fadl in

this plea is no anfwer to the charge: the fad: al-

leged is, that a bill was drawn and dired:ed to be

paid to the defendant; that he by indorfement

ordered the contents to be paid to the plaintiff: the

cuflom of merchants is, that he who indorfes or -

fubfcribes a Bill of Exchange, and by fuch indorfe-

ment or fubfcription orders the acceptor to pay

the contents to another, becomes chargeable to pay
that money himfelf, in cafe the indorfee or payee

do not otherwife receive it : it is here alleged that

the money is not paid, and it muft be agreed that

fuch an allegation is neceffary in every declaration

of this kind, and had it been omitted the defen-

dant might have demurred. Every indorfor is

chargeable, becaufe he is fuppofed to have received

the value at the time of the indorfement : the law ^

implies that, if the indorfee had then afkcd the in-

dorfor, what if this bill be not paid by the drawee ?

the anfwer would have been, the drawer is a good
man : but what if the drawer fhould fail ? then I

will pay you; this is as ftrongly implied as if it had

been written in exprefs terms : the contradl: of the

indorfor is diftind: from that of the drawer, by im^

plication of law and the cuflom of merchants : he

is as a collateral fecurity, that, if the acceptor or

I the-
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the drawer do not pay the money, he will: the

greater the number of indorfors, the better is the

bill efteemed, if before the day of payment, becaufe

every name is an additional fecurity, and the in-

dorfee as frequently receives it on the credit of the

indorfor, as on that of the drawer or acceptor.

As it is neceflary for the plaintiff to allege the

non-payment of the money, in order to charge the

defendant; fo to difcharge himfelf, the latter muft

Ihew that it has been paid ; for the nature of his

undertaking is fuch, that if the acceptor do not pay
it at the day, or afterwards fatisfaclion be made by

fomebody, he will fee it paid : but what is the de-

fence fet up here? it amounts to no more than this ;

you have fued the drawer, and recovered a judg-

ment againfl: him, and he has not paid you, there-

fore / will not pay you ; the drawer was bound to

pay you as well as /, if the acceptor did not, there-

fore as he has not paid you, fo neither will /: every

indorfement being a new bill, has two effedls ; it

transfers to the indorfee the indorfor's right of

adtion againfl: the drawer and acceptor; and it

creates an obligation on the indorfor, that the in-

dorfee fliall be fatisfied : can a recovery then againft

the drawer, without fatisfaclion, difcharge that en-

gagement ?

This cafe differs in two very material points

from the cafe of trefpafs: in trefpafs the acflion

may be brought jointly againft all the trefpaifers; '.

but here the undertakings of the drawer and in-

dorfor are diftintfl, and a joint adlion cannot be

brought
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brought againfl them both : again, trover and tref-

pafs are founded on a wrong, and the damages are

uncertain; and when they are reduced to a certainty

by the verdicfl and judgment, they are changed
into another nature from an acflion for a wrong to

an adion for a right, and the plaintiff cannot refort

back to any of the other parties to demand the

uncertainty again : but this is an adion founded on

a right, and the recovery againft one does not alter

the nature of the claim againfl: the other : the da-

mages are certain, and the contract: feveral; and

there is an exad: refemblance between this cafe and

that of two obligors in a bond: there judgment

againft one is not pleadable to an action againfl

the other ; nothing lefs than fatisfadlion will dif-

charge the debt ; becaufe the undertaking is feveral,

each being bound for the payment.

The fame reafon holds in this cafe; by the plain-

tiff's judgment againft the drawer, the defendant's

promife or contradl is not changed, but his under-

taking to fee the debt paid ftill continues.

As to his having made his eledion, that dodl:rine

does not apply here; this is not like the cafe of a'

man having two remedies to enforce the perform-

ance of one contrad, as in the cafe of rent, where

the landlord has two remedies, an adion and diflrefs,

and after he has chofen to purfue one method he is

barred from the other: but here there are not dif-

ferent remedies on the fame contradl, but the fame

remedy on feveral diflindl contrads ; for the drawer,

acceptor, and indorfor, are all chargeable on their

I 2 feveral
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feveral contracfls: would this- pica be good in the

mouth of the acceptor? it cannot be pretended

that it would, for his contracl: is of quite a different

nature from that of the drawer; and that of the in-

dorfor is as diflindl as that.

The great objedlion is, that we have inverted the

courfe of proceeding, and deprived fome of the

parties of their remedies, if we fhould be admitted

to refort back to the indorfor ; but it is conceived

the cafe is otherwife; for the judgment againft the

drawer will not be pleadable againft the defendant,

if he fue him after he has paid us ; we have rather

.purfued the right method in liiing the firft obligor,:

the drawer, and not finding fatisfaclion from him

we refort to the defendant.

NoTw^iTHSTANDiNG thcfc argum.cnts in favour

of the plaintiff, judgment was given for the de-^

fendant ; but it was afserwards reverfed in the Ex-

chequer chamber.

Neither is the engagement of an indorfor dif-

eharged by an ineffeclual execution againft the

drawer or any. prior or fubfequent indorfor.

HayVin^v. A BiLL was indorfcd by Sheridan, and afterwards

BirRep'* by one Boon, and came into the hands of Haylingy
"^* who fued Boon, and took him in execution, and

afterwards let him out on a letter of licence without

paying the debt. \\c then fued Sheridan, and held

' him to bail : Sheridan not paying the bill; Hayling

brought a third adtion againft Mulhall, one of the

bail, who infifted that the debt was fatisfied by the

imprifonment of Boon. But it was obferved by

the
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the court, that each indorfor is independent of the

refl", and that the bill-holder had a right to fue all

the indorfors till the bill was fatisfied : the law in-

deed fo highly regards the liberty of the fubjed:,

that the taking of his body in execution is, with re-

fpecl to him, a full fatisfadiion of the debt. But it

only' operates as a difcharge to the identical perfon fo

imprifoned ; it does not difcharge even his goods
after his death, fincc the flatute of James the firft.

The remedy ftill remains, after the death or dif-

charge, again fl every other indorfor.

On^ a Promilfory Note, the engagement of the

payee and other indorfors is limilar to that of the

drawer, payee, and indorfors of a Bill of Exchange,
as far as that engagement can apply, Vvhich is for

payment only; the acceptance being already made

by the bare iiTuing of the note.

The engagement of the drawer and indorfors is

however fi: ill but conditional: in order to intitle

himfelf to call upon them in confequence of it, the

holder undertakes to perform certain requifites on

his part, a failure in which precludes him from his

remedy againft them.

Where the payment of a bill is limited at a cer-

tain time after fight, it is evident the holder muft

prefent it /or acceptance, otherwife the time of

payment would never come: it does not appear,

however, that any prccife time, within which this

prefentment muft be made, has in any cafe been

afcertained : but it muft be done as foon as, under

all .the circumftances of the cafe, that can con-

I 3 y^fiiently
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veniently be done; and all that has been fald on

the prefentment of Bills and Notes payable on de-

mand, feems exactly to apply here, that which

might be conflrued as unnecelTary delay in the one

cafe, having evidently the fame tendency to pro-
duce inconvenience or lofs to the preceding parties

in the other.

vid Mar. Whether the holder of a bill, payable at a cer-

- tain time after the date, be bound to prefent for

acceptance immediately on the receipt of it, or

whether he may wait till it become due, and then

prefent it for payment, is a queflion which feems

vid.5Bur. never to have had a diredl judicial determination:

Term Rep. in pradlice howcvcr it frequently happens that a

bill is negociated and transferred through many
hands without acceptance, and not prefented to

the drawee till the time of payment, and no ob-

jediion ever made on that account.

Mar.12,13. Where indeed a bill is remitted to a fadlor or

^^eawes, agent, to procure acceptance, for the benefit of his

principal, it is the duty of the factor to ufe all dili-

gence to have it accepted, and to give advice to

his principalof the event, that he may take the

proper ileps in cafe of non-acceptance ; and the

fador may be liable to make good any lofs to his

principal arifing from his negligence: but this

does not affecl: the bill itfelf, nor the right of the

principal on it.

Blefardand If, howevcr, the holder in fadl prefent the bill

JBur.\67o. for acceptance, and that be refufed, he is bound to

Dojkv, I give regular notice to all the precedmg parties to

?;r^^P-
'

whom

i
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iiv'hom he Intends to refort for non-payment ; to

the drawer, that he may know how to regulate

his condudl with refped: to the drawee, and make

other provifion for the. payment of the bill; and to

the indorfors, that they may feverally have their

remedy in time againft the parties on whom they

have a right to call : and if, on account of his de-

lay, any lofs accrue by the failure of any of the

preceding parties, he muft bear the lofs.

Thus, if in the mean time the drawer fa:il, the SK^^^ ^•
*

.
Htrft, 5

holder cannot call on the payee indorfor, bccaufe Bm-. 2670.

he can have no remedy againft the drawer.

So, alfo, if the drawee fail, the holder cannot Goodall v.

recover againft either the drawer or indorfor, be- x Term

caufe, if he could, a lofs muft fall on one of them,

as the drawer can have no remedy againft the

drawee.

Nor will it make any difl^erence, though the in- 5Bur.a67o.

dorfor, from an ignorance of the law, thinking

himfelf bound to make good the money, promife

afterwards to take up the bill at fome future time.

Much lefs can the indorfor be bound by a pro- iXerm

pofal to difcharge the bill by inftalments, made ^P- 7"«

after the return of the bill for non-payment, under

an ignorance of acceptance being refufed ; more

efpecially if that propofal be rejefted by the in-

dorfee.

If an acceptance varying from the tenor of the Mar. 17.

bill be offered by the drawee, the ^ holder acqui-

efcing muft fend the fame notice to the preceding

parties, as if acceptance were refufed, othcrwife he

I 4 cannot
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cannot have recourfe to them; for to admit of fuch

acceptance without notice is to give credit to the

acceptor.

It is alfo the dutv of the holder of a bill, whether

accepted or not, to prefent it for payment within a

limited timie; for othenvife the law will iraLiv that

payment has been had, and it i^ould be prejudicial

to commerce if a bill might rife up to charge the

drawer at anv diftance of time, when all accounts

Alkn . might be adjufted between him and the drawee.

Saik.T5^.' But fo little was it underftood at the beginning of

Sara^, 7' this century \5"ithin what time payment was to be
^*^' '^^'

demanded, that cafes are reported ofactions brought

againft the drawer feveral years after the bills were

due, and without dem.and from the drawee. There

is alfb a difference in the terms in which the time

HniT, for prefentment is prefcribed by the judges : in one

N. p/i cafe it is faid, that with refpect to foreign bills the
SeUc

i5i/ij3. dravsee has three days to pay them, and no demand

needs be made till the expiration of the three days,

and if within that time he fail, the indorfor is

chargeable, and after the expiration of the three

days the indorfee may take the fteps necefTary to

intitle him to his remedy againfl: the preceding

Taflel . parties : but in another place it is laid down that

rd.Rayiiu ^hc time of payment is the laft of the three days,

Icciemzxi^. ^"^ on that the money muft be demanded ; and if

1^* *^
the laft be Sunday or a great holiday, the demand

RaTO ^"^ ^ made on the fecond. Ihe laft is the rule

^'*
adopted now. But it has been made a queilion,

whether the demand mav be made at any time on

thQ

\
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the laft of the days of grace; or, whether the holder

be bound to wait till the laft moment of the day?

On one fide it has been faid,* That, in analogy to

the rule with refpecb to the time when rent is pay-

able, the acceptor .had till the laft moment of the

day: but, on the other fide, it was well anf\vered,f

That the rule, as to the time of paying rent, or

that adopied in other fimilar cafes, could not apply

to this; that the undertaking of the acceptor was,

to pay the bill on dejnand, on any part of the third day

of grace ; that this rule was now fo well eftablifhed,

that it would be extremely dangerous to depart from

it. That with regard to foreign bills, all the books

agreed that the proteft muft be made on the lafi day

of grace, which fuppofed a default in payment, as

a protefl: could not exift till default was made ; but

if the party had till the laft moment of the day to

pay the bill, the proteft could not be m.ade on that

day. The ufage, therefore, was eftabliihed, that

Bills of Exchange are payable at any time on the

laft day ofgrace on demand, provided that demand

be made within reafonable hours.

Lv practice the three days of grace have ufually

been allowed on Promiiror>' Notes ; but it was

not till ven' lately that the propriety of this practice

was eftabliftied by a judicial determination. The

firft notice we find taken of this point is in a

fhort note of a cafe, in which it is faid to have been

*
By Lord Kenyon, in the cafe of Lefdey v. Mills, 4 Tena

Kep. 173.

+ By Boiler J. id. 174.

determined.
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May V. determined, that the three days were not to be al-

Fort. 376. lowed ; and, from the examination of the record^ it

appears to have come before the court on demurrer.

Deflaux V. In a fubfequent cafe Mr. Tuftice Dennifon is faid
Hood, at

1 ^

Guildhall, to havc ruled that they were not to be allowed, but

274.

*

that cafe is mentioned with a quere. In another.

Honey-

*

whcrc the queftion was, whether the adlion was not

Doug. 61, commenced before the caufe of adlion accrued, Mr.
^*

Juflice Buller is reported to have faid, that he

doubted whether the allowance was to be made ;

but as it appeared that, independently of the three

days, the adlion had been commenced too foon,

the point was not generally conlidered. In a fub-

fequent cafe, this point was incidentally mentioned.

That was an adlion on the ftatute of ufury, in which

Lloyd V. the plaintiff declared, on a contract, to forbear for

2oG?in. four calendar months and three days. The evi--

in^th?'
^^' dence was a PromiiTory Note payable at four

months from the date, and it was objedled for the

defendant that this was a variance. But Lord

Mansfield obfcrving that in a computation of in-

terefl made by the defendant himfelf, and which

was in evidence, the three days of grace were, al-

lowed, he thought this decifive againft: him, with-

out determining the general queftion.

On principle there feems little reafon why the

three days of grace lliould not be allowed. They
were originally allowed on Bills of Exchange by

cuftom eflablifhed by the univerfal confent of mer-

chants. The fiatutc of Queen Anne, which was

made to put Promiffory Notes on the fame footing

with

notes.
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with Bills of Exchange, does not certainly in ex-

prefs terms fay that, in this refpedl, they fhall be

coniidered in the fame light,
for then there could

be no doubt ; but it renders them negociable in the

fame manner, and gives tho, fame remedy to the

polTefTor : and it is fair to prefume it was intended,

that, as far as the nature of them admitted a com-

parifon with Bills of Exchange, they fhould have

the fame incidents. The general pradlice ever

lince the flatute has been to make the allowance ;

every man who makes a Promiifory Note does it

under the conviction that he is not to be called

upon for payment till the third day, or, if that be a

Sunday or a great holiday, till the fecond: he who

takes the note, and every other poflelTor, refpec-

tively, purchafes it under the opinion that they have

no right to call on the drawer till that time.

In a cafe, in which the principal queftion was, Tindal v.

whether the indorfee of a PromifTory Note had i xei-m
'

given due notice to the indorfor of its having been ^^^' ^^^'

difhonoured by the maker, the courfe of argument

proceeded on the fuppofition that the three days

grace were allowable ; that cafe was argued three

feveral times in the Court of King's Bench, and

afterwards in the Exchequer Chamber : but the

prefent queftion was not even raifed, and it was

taken for granted in all the different ftages of that

caufe, that the negligence of the holder did not

comrnence until the expiration of the three days

grace ; for if that had not been admitted on both

fides.
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fides, no queftion at all could have arifen, as, if

they were not to be allowed, there would indifpu-

jtably have been negligence in the holder.

In a late cafe, in Vhich this point has been

finally fettled in favour of the allowance of the

three days, the declaration ftated a note drawn by
one W. Gurman, on the 15th of September, 1789,

for 20I. payable to the defendant, or order, on the

2d of November; it then deduced a title to the

plaintiff,
and averred a refufal to pay, by the de-

;

fendant, en the 2d of November. The defendant

pleaded a tender on the 5 th of November. The

plaintiff replied, that he fued out a bill of Mid-

dlefex, on the 4th of November, and that the de-

fendant did not at any time, before that day, tender

the 20L The rejoinder was, that the bill of Mid-

dlefex was fued out on the 4th of November, anc}

that before that time the defendant was not, by

force of the ftatute, liable to pay. The furrejoin-

der, that he did become liable, by force of the

feature, before the fuing out of the bill ofMiddle-

fex ; to this there was a demurrer ; and the queilion

was, whether the defendant was not intitled ta the

three days of grace?

In favour of the plaintiff were cited the cafe

above mentioned, which had diredly decided the

point, and a great many others, which feemed to

favour the fame opinion; but to thefe one fhort

anfwer was given, that they were decided at a time

when the fubjed was not well underftood, and were

therefor^
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therefore no authority ; and judgement was given

in favour of the defendant, on reafons fimiiar to , .

thofe above fuggefted. It was alfo obfervcd, that

it had been uniformly the cudom of the Bank of

Encrland, the bankers, and the principal merchants

in the city, to make allowance for the three d^ays

in difcounting thefe notes ; and that if they were

not to be allowed, that praftice muft be illegal^

and they muft all have incurred the penalties of

ufury. It was further obferved, that numberlefs

queflions would arife on notes, which had been paid

by indorfors, in default of payment by the makers,

on the ground that the holders had not ufed due

diligience.

A PRESENTMENT either for payment or accept-

ance muft be made at feafonable hours: and fea-

fonable hours are the common hours of bufmefs in

the place were the party lives to whom the prefent-

ment is to be made-

If acceptance or payment be refufed, or the AstoBUb,

drawee of the bill or maker of the note has become 441*, 515.'

jnfolvent, or has abfconded, the holder muft give wlatherby

notice to the preceding parties; anfi in that notice ^^.^/as^q

it is not enough to {-xy that the di*a\vee or maker
j str?649/

refufes, !s infolvent, or has abfconded ; but it muft T^ndawJ'

be added, that the holder does^ not intend to give Tenn"Rep,

him credit. The purpofe of giving notice is not ^^^'

merely that the indorfor ftiould know that default

has been made, for he is chargeable only in a fe-

condary degree 5 but to render him liable, it muft

be
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be fhewn that the holder looked to him for pay-

ment, and gave him notice that he did fo. A cafe

might eafily be imagined, where the indorfor

might have notice from the holder, and yet would

not be liable; as if that notice contained circum-

fiances which fhewed that the indorfee had given

time and credit to the acceptor or maker.

It is therefore neceflary that notice fhould come

from the indorfee himfelf : it is not fufficient that

the indorfor fhould be informed by fome third per-

fon, as by the drawee or maker, that he does not

choofe to accept, or cannot pay.

What fhould be confidered as a reafonable time,

within which notice fhould be given either of non-
"

, acceptance or non-payment, has been fubjefl to

M.21C.11. much doubt and uncertainty : it was once held that

Sen, r'
'

a- fortnight was a reafonable time, but that is now
^^''•'7- much narrowed.

With refpe6l to acceptance, it is ufual to leave

Mar. 16. a bill for that purpofe with the drawee till the next

day, and that is not confidered as giving him

time^ it being underflood to be the ufual practice:

but if, on being called on the next day, he delay

or refufe to accept according to the tenor of the

bill, the rule now eftablifhed, where the parties, to

1 Term whom noticc is to be given, refide at a different

Rt-i), 169.
pj^^^ £^^j^ ^^^ holder and drawee, is, that notice

mufl be fent by the next poft. Under the fame

circumflances, the fame rule obtains in the cafe of

non-payment.
So,
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So, alfo, in cafe the drawee or maker has abfcond-

ed, or cannot be found, notice of thefe circum-

ftances, either in cafe of non-acceptance or non-

payment, muft be fent by the firft poft.

But the great difficulty has been to eftablifh any
-

general rule, where the party intitled to notice re-

fides in the fame place, or at a place at a fmall dif-

tance from that in which the holder lives. On this

point, as well as on the queftion of what ihall be

confidered as a reafonable time for making the de-

mand o^ payment, it has been an objeft of no little
JjJ:^; *^^^^^^j^^

controverfy, whether it was the province of the jury
end of

^^

or of the iudge to decide: till lately, it fecms the and Doug.
J ^

. 515* 681.

jury had been permitted to determine on the par-

ticular circumftances of each individual cafe what

time was reafonably to be allowed, either for mak-

ing demand or giving notice.

But it having; been found that this was produc- Metcaif v.

tive of endjefs uncertainty and inconvenience, the t. si G.'

court on feveral occafions have laid it down as a
Doug! 515.

principle, that what fhall be confidered as a rea-
Rgp.

™
fonable time in either cafe is a queftion of law : v.^swee"

juries have however flruggled fo hard to maintain ^^23^^*
their privilege in this refpedl, that in two cafes they DOT-^^^qM.

have narrowed the time for demand, contrary to

the opinion of the court ; and on a fecond trial

being granted, have in both cafes adhered to their

opinion, contrary to the diredlron of the judge. In

one of them, however, an application being made

for a third trial, the court would have granted it,

had not the plaintiff precluded himfelf by proving

his
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his debt under a cOmmiflion of bankrupt which

had ilTucd againil the drawees of the bill betweeii

the time of the vcrdicfl and the application.

In a third cafe, where the flruggle by the jury
was to give a longer time for notice than was ne-

ceflary, the court adhered to their principle, and

granted no lefs than three trials.

This cafe was art adtion by the indorfees of a

Promifibrv Note aoainft the indorfor. The cir-

cumftances were thefe: on the 21ft of Augufl-,

1784, the note in queflion was made by one

Donaldfon for 3 5
1, payable fix weeks after date ; 011

t^ie fifth of Odober, 1784, the day on which the

note becam.e due, allpwing for the three days of

grace, Howell, the plaintiff's clerk, called nt

DonaldfonVat ten in the m.orning, and, not find-

ing him at home, he left word that the note was

due, and defired Donaldfon would fend for it at his

mafter's, where it lay, and take it up ; on the next

day, the lixth of Oflober, he called again at Donald-

fon's, who told him he would take it up that day
within the banking hours, which were from nine to

four o'clock ; the note not being taken up that day,

he called again on Donaldfon on the feventh, and

not finding him at home, he was fent to the defen-

dant to tender the note, who refufed to pay it, fay-

ing, the plaintiffs had made it their own. Donald-

fon proved at the trial, that immediately on his

parting with Howell on the fixth, he went to the

defendant's houfe, and, not finding him at home,

left a meffage with his wife that the note was due ;

that
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at he Donddfon, could not pay it, but that if the

defendant would take it tip,
he would make it good

to him.

It appeared that all the parties lived at Briftol,- ,

within twenty minutes walk of each other.

' On the firft trial the jury gave a verdid: for thd

plaintiffs. On an application for a new trial, the

court held that the bill had been diihonoured on

the fifrh, and that notice to the ipdorfor fhould

have been given the fame day; that by not giving

it then, the holder had given credit to the maker

and difcharged the indorfor, and therefore they

granted a new trial, on the ground that the jury-

had taken upon them to decide on a matter of law :

on the fecond trial the jury gave a fimilar verdidtj

and a third trial was granted. It feems therefore

fully eftablifhed, that what fhall be reafonable time

is a queftion of law : but it feems almoft impolTible

to fix any other rule than this, that demand muft be

ma.de, and notice given, as foon as, .under all the

circumftances, it is pollible fo to do. \

The reafon why the law requires notice is, that i Term

^ Rep. 410*

it is prefumed that the bill is drawn on account of

the drawee's having effecfts of the drawer in his

hands; and that if the latter has notice that the bill

is not accepted, or not paid, he may withdraw them

immediately. But if he have no effects in the

other's hajids, then he cannot be injured for want

of notice, and if it be proved on the part of the

plaintiff, that, from the time the bill was drawn/

till the time it became due, the drawee never had

K any
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any effecfls of the drawer in his hands, notice to the

latter is not neceflary in order to charge him, for he

muft know whether he had effedis in the hands of

the drawee or not: and if he had none, he had no

right to draw upon him, and to expedl payment
from him ; nor can he be injured by the non-pay-

ment of the bill, or the want of notice, that it has

been difhonoured.

Bickcrdike
^ QUESTION arifing on the validity of a commif-

^'Tenn^^"
fion of bankrupt on account of the infufficiency of

Rep. 405. |-|^g ^^131- (]ye 1^0 the petitioning creditor, the fads

appeared to be thefe : the bankrupt being indebted
'

to the petitioning creditors in the fum of 1 1 5I. js, 8d.

on the 15 th of September, 1784, drew a bill for

20I. on the defendant,
"
who, till the time of the

bankruptcy and of the bill becoming due, was a

creditor of the bankrupt," payable to the petition-

ing creditors, two months after date, and paid it to

them on account of part of their debt : the bill

was prefentcd for payment on the i 8th of Novem-

ber following, and difhonoured. No notice how-

ever was ever given by the petitioning creditors to

the bankrupt, or left at his houfe % a commilTion

ifiued againll the drawer on the 20th of November,

on which he was declared a bankrupt in the after-

noon of the 24th; that commiffion was afterwards

fuperfeded, and another commiffion was ilTued on

the petition of the parties, on the amount of whofe

debt the prefent queflion arofe. If the petitioning

creditors, by not giving notice to the bankrupt of

his bill being difhonoured, had made the bill their

own
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own, their debt was reduced W'ithin lool. and then

the commifiion could not be fupported ; but if

notice was not neceflary, the bill w-as not payment j

their debt remained as it originally was, and the

commifTion was valid. On the principles beford

fiated, the court held that notice in this cafe was not

necelTary, and therefore the commifiion was good.

Yet though it appear that the drawer had no i Term

effe(51:s in the hands of the drawee, no adion can be
^^*

maintained againil the iyidorfor if no notice was

given him of the bill being diOionoured ; for

though the drawer may have received no injury^

the indorfor, whcrmuft be prefumed to have paid a

valuable coniideration for the bill, probably has.

Though in the cafe where the drawer has effecls

in the hands of the drawee, the want of notice Rogers v.
'

Stephens,*

cannot be waved by a fubfequent promife by him TermRep.

to difcharge the bill ; yet where he had no effeds, it

may ; though it appear that in fad he fuftained an

injury for want of fuch notice : fuch a fubfequent

promife is an acknowledgment that he had no right

to draw on the drawee, and if he has in fad fuC*

tained damage, it is his own fault.

But where damage in fuch a cafe has been fuf-

tained, and no fubfequent promife appears, it may
be very doubtful whether want of notice can be

waved.

Stephens, redding at Newfoundland, drew a bill Rogers v.

in favour of Rogers on Birbeck and Blake in Lon- Term Rep.

don, value received for the ufe of William Calvert ^^'*"

at Liverpool ; Rogers prefented the bill for accep-
- K 2 tance.
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tance, which was refufed, and afterwards for pay-^

ment, which was alfo refufed ; but he fent no
'

notice to the drawer of the refufaL to accept : he

afterwards brought an adlion againft Stephens as

the drawer, at the trial of which, the defence fet

up was the want of notice of non-acceptance, which

W'-as rebutted by fliewing that the drawee never had

any effecls of the drawer in his hands, and by a

fubfequent promifc appearing of the drawer to the

plaintiff's agent; on which account a verdicfl, by

Lord Ken- the diredlion of the judge, was given for the

plaintiff.

On an application for a new trial, the defendant's

counfel flared, that, in addition to the above cir-

Cumflances, they had evidence to fl^ew that .the

defendant really had been injured for want of no-

tice; that they thought fuch evidence had been

offered and refufed, and that his lordfdip had

given his opinion on an admiilion of its truth : but

his lordfliip faid he had no note or recoUedlion of

any evidence of that kind having been tendered.

The circumftances were thefe : the defendant and

Calvert had had dealings together previous to the

departure of the former for Newfoundland, and he

had a right to draw on Calvert at the time when

the bill was drawn, having advanced money on his

account to the amount of the bill. Under thefe"

circumil:ances Calvert had directed the defendant

to draw on Birbeck and Blake as his agents, inflead

of -drawing on him. The defendant accordingly

drew the bill, on a fuppofition that Calvert really

had
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bad effects in their hands to anfwer it. It turned

out however that he had none, but that was not

known to the defendant i who, on his return to Eng-

land, relying on his bill having been duly honoured

as he had had no notice to the contrary, had fettled

his accounts with Calvert, and had delivered up to

him goods and effects which he held in his hands

of greater value than the amount of the bill ; and

that Calvert had Iince become infolvent.

Reasoning on thefe facSs, the counfel for the

defendant contended that the principle, on which

it had been held that no notice was necelTary to be

given to the drawer of the non-acceptance of his

bill when he had no effedls in the hands of the

drawee, was dec illve that it ought to have been

given in the prefent cafe. Belide the prefumption
of fraud againil a man who draws a bill on ano-

ther w^ho, he knows, has no effecfls to anfwer it^

one of the principal grounds afligned by the court

for their opinion was, that no
injury could arife to

the drawer for want of notice. That,reafon there-

fore could not apply, where the drawer aded fairly

and had actually fuftained an injury for want of

notice. That cafe too is an exception to the ge-
neral rule ; nothing is better eftablifhed than that

the holder of a Bill of Exchange, of which ac-

ceptance is refufed, is in general bound to give

notice of fuch refufal tq the drawer; if from

any collateral circumftances. he take upon himfelf

to withhold it, he adts at his peril. If it appear

^l^at the drawer could receive no injury from

K3 thQ
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the \vant of it^ he is indemnified by the event; but

ftill he is guilty of negled:, the confequences of

which to him are only avoided by that circum^

ftance. The very form of this bill was fufficient

notice to the holder that it was to be paid out of

Calvert's effeds ; for it is faid to be for his ufe.

So that there was more reafon than ufual to ima-

gine that want of notice might be prejudicial to the

defendant. Conlidering the queftion even in a

general point of view, it would be highly detrimen-

tal to commerce, if it were to be laid down as a

general rule without exception, that the
objecflion

ariiing from want of notic-e in thefe cafes might be

done away by fhewing that the drawee had no ef-

fedls of the drawer in his hands at the time. No-

thing is more common than for merchants abroad,

who arc about to fhip goods to their coniignees or

fadors in England, to draw Bills of Exchange oi^

them, before the goods come into their hands ; in

which cafes, the moft material injury might arife

to thofe traders from want of notice that the bills

had not been accepted, fince they might be de^

prived by that means of the opportunity of flop-

ping their goods in their way.

To this it was anfwered, that admitting the full

force of the evidence before flated, it could not

vary this cafe ; for that as between thefe parties,

it was not necefTary for the holder of a bill to look

to any other perfons than thofe who are liable on

the face of the bill itfelf. He cannot enter into the.

particular grounds which induce the drawer to

draw
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draw the bill, or the drawee to refufe his accept-

ance; it would lead to endlefs uncertainty if he

were bound to do fo. If one man choofe to draw

a bill, having no funds of his own in the hands of

the drawee, but relying on the cafualty of the ftock

of another who has miflcd him, he has his remedy

againft that perfon, but that makes no alteration

in the law relative to the holder of fuch a bill. The

rule of law is clear, and operates with a dquble af-

ped; in this cafe; for fuppofing the plaintiff was

bound to take notice that this was in reality the

bill of Calvert, and not of the defendant Stephens,

which it purports to be, flill the rule would apply

againft the latter, for it appears that Calvert him-

felf had no effedls in the hands of the drawees.

So much of this reafoning, however, as applies

to the particular cafe, appears fallacious, for the

real queftion was not whether Calvert himfelf could

have drawn on the prefent drawees, but whether

the defendant, having a clear right to draw on Cal-

vert, and being diredled by him to draw on his^

agents, not knowing that they had no effedis of Cal-

vert*s, was entitled to notice from the holder of hk
bill being difhonoured.

But on this occalion, the court did not thtnk

proper to decide on the general queftion ; firft, be^

caufe the circumftances here mentioned did not

appear to have been offered in evidence at the trial;

and fecondly, becaufe if they had, whatever might
have been the effedl of them in favour of the de-

fendant, he had precluded himfelf frqm taking ad^

]
K 4 vantage
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vantage of it, by his fubfequsnt promife to dif,

charge the bill.

In the manner in which notice either of non-ac-

ceptance or non-payment is given, there is a re-

markable difference between inland and foreign

iTei-m
bills: in the former, no particular form of words

Rep. 170, js necefTary to intitle the holder to recover againft

the drawer or indorfors, the amount of the bill on

failure of Ihe drawee or acceptor; it is fufficient if

it appear that the holder means to give no credit

to the latter, but to hold the former to their re«

fponfibility.

But in foreign bills other formalities are requir-*

ed : if the perfon to whom the bill is addrefTed, on

prefentment, will not accept it, the holder is to

carry it to a perfon vefted with a public charadler,

ivho is to go to the drawee and demand acceptance

Mar'. 16. in the fame manner as before, and if he then refufe,

the officer is there to make a minute on the bill it-

felf, coniifting of his initials, the month, the day,

and the year, with his charges for minuting. He
mud afterwards draw up a folemn declaration, that

"

the bill has been prefented for acceptance, which

was refufed, and that the holder intends to recover

all damages which he, or the deliverer pf the money
to the draw^er, or any other, may fuftain on account

of the non-acceptance: the minute is in common

language termed the noting of the bill, the folemn

declaration the
protefl,

and the perfon whofe office

it is to do thefe a6ls a public notary : and to his

proteftation all foreign courts give credit.

 In
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In making a proteft, therefore, there are three

•things to bp done ;—the noting, demanding, and

drawing up the proteli:
—But the noting is un-

known in the law, as diftinguifhed from the proteft;

it is merely a preliminary ftep, and has grown into

pradlice only in modern times. The party making
the demand mufl: have authority to receive the

money, and in cafe that be refufed, the drawing

up of the proteft is mere matter of form, the de-

mand being the material part: The demand of

payment of a foreign bill mufl: be made by the rio-

tary public himfelf, and not by his clerk ; and even

in the cafe of an inland bill, it is doubtful whether

the demand, as the foundation of the proteft made

in confequence of the ftatute hereafter mentioned,-^
_ Leftleyv,

can be made by the notary's clerk or by any other Mills, 4
.

'  

.

'

^ Term Rep.
?:han the notary himfelf. i 70-

Th is proteft muft be made within the regular

hours of bufinefs, and in fufficient time to -have it

fent to the holder's correfpondent by the very next

poft after acceptance refufed ; for if it be not fent

by that time, with a letter of advice, the holder will

be conftrued to have difcharged the drawer and

the other parties intitled to notice : and noting Gooftreyv.

alone is not fufficient
j there muft abfblutely be a

j^.^p/i",'^

proteft to render the preceding parties liable.
R^^^'^n

But in this cafe the holder is not to fend the bill

itfelf to his correfpondent; he muft retain it, in

order to demahd payment of the drawee when it

becomes due.

When
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Beawes, When the bill bccomes due; whether it was ac-.

cepted. or not, it is again to be prefented for pay-
ment within the days of grace, and if payment be

refufed, it muft be prefented for non-payment, and

the bill itfelf, together with the protefl:, fent to th$

holder's correfpondent, unlefs he ihall be ordered

by him to retain the bill, with a profpediof obtain-

ing its difcharge from the acceptor.

Beawcs ^^^ ^° drawer or indorfor is bound to make
*^'* reflitution on light of the protefl alone ; nor, where

one of the fet has been accepted, on fight of the

protefl and unaccepted bill, but he mufl give fatis-r

fa6lory fecurity to the remitter on his producing

the protefl only, to make payment when that and

the accepted bill fhall be prefented.

Mai. i65.
Where the drawee cannot be found at the place

mentioned in the bill, or has abfconded, protefl is

to be made for non-acceptance in the fame manner

as if acceptance had been refufed on prefentment.

Mar. 17, So alfo, if the drawee offer an acceptance differ-

ing from the tenor of the bill, and the holder be in-

clined to admit it without giving up his claim

on the other parties, he mufl protefl it for that

caufe ; as if the drawee offer an acceptance for

part, the holder may permit him to accept in that

way ;
but he mufl: caufe it to be protefled for non-

acceptance of the whole, and fend the protefl: tq

his correfpondent,. that he may endeavour to pro-

cure fecurity for the remaining fum. When the

bill becomes due, the holder mufl prefent it for

payment

x8.
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payment, and may receive the fum for which it was

accepted, and write a receipt for fo much on the

bill ; but he mufl: protefl it for non-payment of the

reft, and fend back the proteft with the bill.

Beside the proteft for non-acceptance, and non-

payment, there may alfo be a proteft for better fe-

curity; this is ufual, when a merchant, who has

accepted a bill, happens to become infolvent, or is

publicly reported to have failed in his credit, or

abfents himfelf from 'Change before the bill he has

accepted has become due, or when the holder has

any reafon to fuppofe it Will not be paid; in fuch Mar. 17.

cafes he may caufe a notary to demand better fecu- Rayni.743'

rity, and on that being refufed, make proteft for

want of it; which proteft mu ft, as in other cafes^

be fent away by the next poft, that the remitter or

drawer may take the proper meims to procure

better fecurity.

Where the original bill is loft, and another can-

not be had of the drawer, a proteft may be made on

a copy, efpecially where the refufal of payment is

not for want of the original bill, but merely for

another caufe.

A. DREW a firft and fecond Bill of Exchange, Dehersv,

payable by himfelf in Dublin, to B. or order, for show. 164.

value received of him. B. after the bill was due,

negociated it with the plaintifi^. The plaintiff"
on

the fame day indorfed it to D. living in Dublin, in

thefe words,
"
Pay to D. value on my account."

The firft of thefe bills was at the fame time fent

away to D. and was loft on the way, and the drawer

being
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being gone to Ireland, no third bill could be had,

and left the fecond fhould mifcarry as well as the

firft, an exact copy of the fecond bill was fent to D.

and demand of payment being made, it was refufed,

becaufe the money had been attached in the hands

of the party who was to pay the bill ; the proteft

was made on the copy, and at the trial the original

fecond bill, along with the proteft on the copy, was

produced and held good.

The effed: of proteft for non-acceptance or non-

payment is to charge the drawer or indorfors, not

only with the payment of the principal fum, but

with damages, intereft, and cofts; but where the
Mar. T3,

'^

14- bill is accepted, it is fo far from difcharging the

acceptor, that it renders him liable to refund every

lofs fuftained by his non-payment. Here however

. it muft be obferved, that the cofts mentioned to be

given by the proteft, are not cofts of fuit, but other

expences incurred : cofts of fuit, where the fuit rnay

be without proteft, are of courfe given.

Beawes Beside the intereft and cofts, the damages, in--

^^' curred by non-acceptance or non-payment, conftft

ufually of the exchange, re-exchange, provifton,

and poftage, together with the expences of pjoteft.

The exchange is reckoned according to the courfe

at light, at that time and place where the proteft is

made, to the place where the payment Ihould be

made by the drawer ; but if payment be not made

there, then the fum is again increafed, by the addi-

tion of commiftion and poftage; and the courfe of

exchange is now reckoned on the whole fum, ac-.

cording
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cording as it obtains at that time arid place, on

fight to thd place where the bill is paid ; and the

acceptor muft pay the re-exchange and all charges,

although the parcel was not effedlually negociated

and re-drawn, that is, re-exchange, proviiion, and

poftage mud be twice paid, &c. as proviiion twice

for the exchange and re-excharige ; the charges

being only for poftage and protefts, iinlcfs the ac-

ceptor, by delays and excufes, force the holder on

fome necelTary charges to recover, which the ac- .

ceptor is obliged ro pay; but no extraordinary

ones, fuch as travelling, will be allowed. And if stn 649.

the acceptor under the before mentioned circum- ^

fiances refufe immediate payment to the returned

bill, a legal intereft may be charged him, from the

day the bill was due to the time of its difcharge ;

though he fliall not be obliged to make good any Beawes^

other lofs or damage which the poffefTor may pre-
'

tend he has fuftained from want of pun6lual pay-

ment, by being fruftrated in his defigns of entering

into fome beneficial engagement, or the lofs of a

convenient opportunity of advantageoufly employ-

ing the fum detained.

Wherever intereft is allowed, and a new^ aclion ^'Bur,

cannot be brought for it, which is the cafe on ^°^^^'^*7'

Bills of Exchange and Promiflbry Notes, the in-

tereft is to be calculated up to the time of figning

final judgment.
Where a bill indorfed over is not duly paid, Auriol v.

the indorfec may charge the indorfor with intereft, Tx^m*

exchange, and other incidental expences, beyond
^^p* -^^'

the
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t]iC amount of 5 per cent, if fuch charges be rea-
'

fonable, warranted by ufage, and not made a colour

for ufury : thus the conftant courfe has been with

refped: to bills returned, protefted, from India, to

allow I OS. per pagoda^ which includes intereft, ex-

change, and all other charges ; and this notw^th-

ftanding the current price of exchange at which

the bill was difcounted, may have been greatly be-

low I OS. as at 6s. 6d. and the indorfee will alfo be

intitled to intercft at 5 per cent, from a reafonable

time after notice given to the indorfor of the bill

having been returned unpaid.

The principal difference between foreign and

inland Bills of EAxhange, at common law, feems to

have been this. A proteil for non-acceptance ot

non-payment of a foreign bill was, as it itill is,

effentially nccelTary to charge the drawer on the

default of the drawee ; nothing, not even the prin-

cipal fum, could, or can at this time, be recovered

againfl:
him without a protefl: no other form of

notice having been admitted by the cuftom of mer-

chants as fufficient. But inland bills having been

introduced at a late period, in imitation of foreign

ones, did not immediately adopt all their inci-

dents : fimple notice, Vv^ithin a reafonable time of

the default of the drawee, was held fufficient to

charge the drawer; but it does not appear that in

any inftance they were favoured w-ith the folemnity

of a protert: the difadvantage arifing from thence

was this, that notice entitled the holder to recover

only the fum in the original bill, which in many
cafes



<€

<(

fC

cr

cc

TO BILLS AND NOTES.
^ 143

cafes might be a very ferious difadvantage : to re-

medy this inconvenience in feme degree, it was

enaded "that after the twentieth of June, 1698, 9&10W.
"

all and every Bill or Bills of Exchange drawn in,

or dated at and from, any tfading city or town,

or any other place in the kingdom of England,
*^ dominion of Wales, or town of Berwick upon

Tweed, of the fum of 5L flerling or upwards, on

any perfon or perfons of, or in London, or any
" other trading city, town, or any other place, in

ziohich /aid Bill or Bills of Exchange Jhall he ex^

prejfed the /aid value to he received, and is and

fhall be drawn payable at a certain number of

days, weeks, or months after date thereof, that

" from and after prcfentation and acceptance of

** the faid Bill or Bills of Exchange,' which ac^

ceptanccJhall he hy undervoriting thefame under the

party's hand Jo accepting^ and after the expiration
** of three days after the faid bill or bills fhall be-
" come due, the party to whom the faid bill or
^

bills arc made payable, his fervant, agent or
"

affigns, may and fnall caufe the faid bill or bills

" to be protefted by a notary public, and in default
" of fuch notary public, by any other fubftantial
*'

perfon of the city, town, or place, in the prefence

of two or more credible witnelTes, refufal or neg-
ledl being firfl made of due payment of the

" fame : which protefl fhall be made and written
" under a fair written copy of the faid Bill of Ex-
'*

change, in the words or form following :

Know
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Know all men, that I A. B. on the

-
day of at the ufual place of abode

of the faid have demanded pay-

ment of the bill, of which the above is a copy,

which the faid
*

did not pay,

wherefore I the faid do hereby

proteft the faid bill. Dated this
daj'^

of

" Which proteft fo made, fhall within ^//r/^^;t
**

days after the making thereof, be fent; or other-'

*'

wife due notice fliall be given, to the party/re;;/
" whom the faid bill or bills zvere receivedy who is,

on producing fuch proteft, to repay the faid bill"

or bills, together with all intereft and charges,

from the day fuch bill or bills v>^ere protefted ;

" for which proteft (hall be paid a fum not exceed-

*'

ing the fum of fixpence ; and in default or neg-
"

led: of fuch proteft made and fent, or due notice

given within the days before limited, the per/on
'

Jofailhig or negle^ing ihereoj\ is andfhall he liahU

**
to all coflsy damages^ and inierefl^ which do andfhall

^•^ accrue thereby,'*

Harris V. In an aclion againft the drawer of an inland bill

a s"tr?9io.
^^^^^ ^^ acceptance, no intereft will: be allowed oil

this ftatute, without a proteft-

BuT this flatute only giving the proteft in cafes

where the acceptance was by writing on the bill,

perfons on whom bills v-ere drawn, knowing that

ultimately the damages ariling on the proteft
for

non-^
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iiori-payment, mufl fall on themfelves, refufed 16

accept in that form, and would give only a verbal

promife, which rendered the provifions of the a6t

perfedlly nugatory : ill order to remedy this incon-

venience, it was enadled by a fubfequent llatute,

"that from and after the firft of May, 1705, in 5^4 Ann*
"

cafe, upon prefenting any fuch Bill or Bills of
*^* ^'

"
Exchange, the party or parties, on whom the

" fame (hall be drawn, fhall refufe to accept the

•*
fame, by underwriting the fame, as aforefaid, the

party to whom the faid bill or bills are made

payable, his fervant, agent, or afligns, may and
" fhall caufe the faid bill or bills to be protelled for

**

non-acceptance, as in cafe of foreign Bills of
**

Exchange, any thing in the former aifl, or any
" other law to the contrary notwithftanding : for

which protell there fhall be paid two fhillings,
" and no more.'*

Provided that the protefl hereby required for s. 6.

non-acceptance fhall be made by fuch perfons as

are appointed by the former adl to proteft inland
"

Bills of Exchange for non-payment."
" Provided always, that no acceptance of any s, 5,

" fuch inland Bill of Exchange fhall be fufficient to

**

charge any perfon zvhatfoevery unlefs the fame be
" underwritten or indorfed in writing thereupon :

and if fuch bill be not accepted by fuch under-

writing or indorfement in writing, no drawer of
"
any fuch inland bill fhall be liable to pay any

"
cofls, damages, or interefl thereupon, unlefs fuch

"
proteft be made for non-acceptance thereof, and

L " within

C(

€r

cr
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«

cc

cc

within fourteen days after fuch protefl, the fame

be fcnt, or otherwifc notice thereof be given to

*' the party from whom fuch bill zvas received^ or

left in writing at the place of his or her ufual

abode; and if fuch bill be accepted and not paid
"

before the expiration of three days after the faid

**
bill fhall become due and payable, then no drawer,

** of fuch bill fliall be compellable to pay any cofts,

"
damages, or intcreft thereupon, unlefs a protefl be

*' made and fent in manner and form above men-
** tioiied : neverthclefs, every draw.^r of fuch bill

•*
fliall be liable to make payment of cofcs, damages,

" and intcrcft upon fiich inland bill, if o.^ny one protejl

** be made of non-acceptance or non-payment thereof
** and notice thereofhefent y given^ or lefty as aforefaidS'

^(^^

'

.

"
Provided, that no fuch proteft fnall be ne-

**

cefTary, either for non-acceptance or non-pay-
"
ment, unlefs the vahie he acknowledged and exprejfed

*^ in fuch bill to he receivedy
and unlefs fuch bill he

drawn for the payment of twenty pounds fterling or

upwards''

s. 8.
*' Provided that nothing herein contained fnall

" extend to difcharge any remedy, that any perfon

*^may have againfl: the drawer, acceptor, or in-
^

"dorfor of fuch bill.;*

These aci^ are in many rcfpecls obfcure, and

the comments on them in many of the early re^

'6Mod.J5o, porters equally fo. It was foon difcovered^ that

i3*i.3Saik] trom the general wordmg of both, and the pro-

Braugh V. vifion in the eighth fevftion of the latter, notwith-

xl'^Raym. landing thefe ftatutes, the holder might ftill, by
^9''*

giving

<c

C(
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giving reafonable notice without protefl, recover

againft the acceptor, the .drawer, or indorfor, the

amount of the original bill ; and that a written ac- vid. Page

ceptance was not neceffary to charge the acceptor:'

for that the word damages in thefe adts does not

mean the original fum, that being recoverable be-

fore, but the lofs accruing from the delay: and

that the claufe, which provides that no "
acceptance vid. Page

" not exprclled in writing on the bill fhould be
^^' '^^'

"
fufficient to charge any perfon whatever,'* relates

only to the non-recovery of thefe damages without

a proteft for non-acceptance. So far is perfedlly

intelligible. The fame thing cannot be faid of

v.hat follows :
" If the drawer for want of proteft

*' or reafonable notice fuffer any damage, that fhall

** be borne by him to whom the bill is made, and
**

if the damage amount to the whole fum men-
^' tioned in the bill, the payee fhall not recover s

*' the a6t feems only to take from the plaintiff his

^^
intereft and damages^ where he has 72ot made a

*'

proteft, or to give the drawer a remedy againfl
" him by Vv^ay of adlion for the cofls and damages."
This evidently is intended as an explanation of

that part of the firft ftatute which provides, that

*^ the perfon failing to protefl: is and fhall be liable

to all cofls, damages, and intereft, which fhall

accrue thereby." But it is manifeft this provifion

could never be meant to take from a plaintiff that

to which he was not before intitltd : neither can it be

imagined that it was intended to give an adlion to

the drawer on account of damages which he could

L 2 not
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not fuflain, but by being made anfwerable for the

lofs of another : to enable him to refill the claim of

that other, who had not entitled himfelf to recover,

by neglcding to follow the diredions of the adt,

was fiifficient to protedl the drawer againll all pof-

lible lofs. The claufe is certainly inaccurate ; the

word liable is equivocal ; but the meaning is mani-

feftly this, that the perfon negledling to protefl,

fliall not be entitled to call on the drawer for his

extraordinary damages, intereft, and colts, but

mufl bear them himfelf.

The profelTed intention of thefe a6ls was to put
inland Bills of Exchange on the fame footing with

foreign ones ; fo far as relates' to the recovery of

damages, interefl, and cofls, by means of the pro-

teft, they have done it; but there are feveral mi-

nute particulars in which, from an attentive perufal

of the a(fts, it will appear they ftill differ.

Page 6a. To the conftitution of a Bill of Exchange, we

have feen, it is not neceffary that the words *' value

received" fliould be inferted, and the want of thefe

in a foreign bill cannot deprive the holder of the

benefit of a proteft; but that benefit in cafe of

non-payment is not given to inland bills which

wiint thefe words; and therefore they cannot be

pirotefted for non-payment : and the fecond adl

provides that ** where thefe words are wanting, or

the value is lefs than twenty pounds, no proteft

is neceffary either for non-acceptance or non-

payment." What may be the true meaning and

operation of this provilion is far from being clear :

by
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by the natural confl:ru6lion of the words, it might

be imagined the legiflatufe meant to give damages

on bills of thefe defcriptions, without impofing on

the holder the neceffity of protefling: but that fup-

pofition is not confiftent with the general purview

of the two ads, fo that the fafeft conftrudion feems

to be, that inland bills without the words " value

received," or under twenty pounds, fhall continue

as at common law, and fhall not be intitled to the

privilege of a proteft either for non-acceptance or

non-payment.
In foreign bills, there is no diflinclion between

thofe payable at fuch a time after <^^/^, and after

fight / but the llatute confines the benefit of proteft

on inland ones to thofe payable after date; fo that

in ftri^nejs there can be no proteft on thofe payable

after fight : and this has been lately fo adjudged. Leftley v.

In foreign bills, where the acceptance is in words TennRep.

only, or in fome collateral writing, a proteft may
be made for non-payment, as well as if the ac-

ceptance had been in writing on the bill : but the vid. Mar,

ftatute of William confines the proteft for non-

payment to thofe bills on which the acceptance is

written ; and therefore, in order to have the benefit

of a proteft for non-payment, where the acceptance

is collateral, the holder muft proteft for non-acr

ceptance; unlefs it be fuppofed that this claufe is

repealed, by that provifion in the ftatute of Queen

Anne, which fays,
"

neverthelefs, every drawer of
" fuch bill ftiall be liable to make payment of cofts,

^*

damages, and intereft on fuch inland bill, if any

L 3
** one
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*' one protejl he made of non-acceptance or non-payment,
^^ and notice thereofheJenty given y or teft ds aforefaid:'"'

Avhich indeed fcems to be the only conftrudlion

that can afcribe any meanhig to the claufe : for if

this be not the true conflru6lion, then this provilion

can mean nothing more than that, where only ac-

ceptance is rcfufed, but the money paid when due,

there a proteft for non-acceptance alone is fuf-

ficient ; and that where the bill is accepted, but

not duly paid, then a proteft for non-payment is

fufficient ; which would be to fuppofe that the le-

giflature meant nothing at all.

If, indeed, this claufe be not a repeal of the

cLaufe in the former flatute, the general pradlice of

merchants in the city of London is unwarranted ;

for a protefl is hardly ever made Tor non-accep-

tance of an inland bill; it is only noted for non-

acceptance, and if not paid when due, it is fre-

quently protefted for non-payment .- however,- no-

tice mufl be given of the non-acceptance and

noting, otherwife, according to the cafes before

cited, the holder takes the rifk upon himfelf.

The preceding claufes of the lixth fe6lion of this

flatute of Queen Anne creates indeed a difficulty in

fupporting this conftrudlion of the latter claufe; for

if this be a repeal of the claufe in the ftatute of

King William, it is very difficult to fay whether it

may be coniidered as a repeal of thofe alfo ; and it

would \z too much to fay that the legiOature has

made a provifion in the former part of a iingle

fedlion of an aft of parliament, and in the latter

part
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part repealed it: the only way I can fee of folvlng

this difficulty is, to take the whole fedlion together,

and to endeavour to give it one cumulative con-

flrudlion, confiruing the preceding claufes in the

alternative, and then it may be confidered as run-

ning thus :
" If fuch bill be not accepted by under-

writing or indorfcment, when prefentctl for ac-

ceptance, and, when prefented for payment, be

not paid ; then if it be not protefled either for non-

acceptance or for non-payment, the drawer flriall

not be liable for damages, interefl, and cofts."

If this be the true conflrudlion of this claufe,

there appears to be another difference ftill fubiifl-

ing between foreign and inland Bills of Exchange ;

for where acceptance and payment are both re-

fufed on foreign bills, it feems necelTary that there vid. ante

fnould be a proteft for each ; at leaft it is dtcided 138.

that in fuch a cafe, a protefl: for non-payment only

is not fufiicient.

Another difference between foreign and inland

bills with refpedt to the protefl is, that the former

mufi: be prefented for payment before the expiration

of the laft day of grace, and in time to have the

proteft fent off the fame night, if the poll then fets

out : but on inland bills the protefl for non-pay-

ment cannot be made till after the expiration of the vid. Left-

. ley V.

three days, and notice may- be fent at any time Mills, 4
'

Terra Rep,
Vi'w^xvi fourteen days after the proteir. 170.

It is alfo remarkable that.in inland bills, where

damages, interefl, and cofts , are to be recovered,

there is more indulgence in the time allowed for'

L 4 notice
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s

notice of non-payment than where only the prin-

cipal fum is to be recovered ; for when there is no

vid. ante proteft for non-payment, prefentment for payment
page 12 .

iYiu{\. be made fo early on the laft day of grace that

the holder may give notice of non-payment by the

next pol:.

S. 1. Thai ;part of the ftatute of Queen Anne which

puts PromilTory Notes on the fame footing with,

inland Bills of Exchange, makes no exprefs pro-
vifion for protefting them for non-payment ; but

there can be no doubt that the fame privilege is

irnpliedly conferred on them, and in pradice fuch

a
proteft is frequently made. .

Be^wes,
When a bill is drawn for the account of a third

*^ '

perfon, and is accepted according to its tenor for

his account, and he fails without making provifion

for its payment, the acceptor muft difchargc the

bill, and can have no redrefs againft the drawer.

Id.
ibl(i,

But if the drawee do not choofe to accept on

the account of him for whofe account he is advife4

the bill is drawn, he may accept for the account

and honour of the drawer.

Or, if a bill made payable to order, be indorfed

by a fubftantial man before acceptance be de-

manded, the drawee, if he have any doubt about

the drawer, or of him on whofe account it is

U, ibid, drawn, may accept it for the honour of the indor-

fpr ; but in this cafe he muft firft have a formal

proteft made for non-acceptance, and lliould fend

it without delay to the indprlbr for whofe honour

he has accepted if.

Sucii
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Such acceptances as thefe are called acceptances id. 458.

Jupra proteft; and have this efFed: with refped: to

the fecurity of the acceptor, that they give' him a

right to call on the party for whofe honour he ac-

cepts ; and in the cafe oi an acceptance for the ho-

nour of the indorfor, on him and all the parties be-

fore him ; whereas a limple acceptance, according

to the tenor of the bill, gives him a remedy only

againft the drawer, or againft him on whofe ac-

count the bill is drawn, as the cafe may be.

The method of accepting Jupra proteft is this ;

the acceptor muft perfonally appear with witnefTes

before a notary, (whether the fame who protefted

the bill or not, is of no importance) and declare

that he accepts fuch protefted bill in honour of the

drawer or indorfor, &:c. and that he will fatisfy the

fame at the appointed time; and then he muft

fubfcribe the bill thus,
"
Accepted /«/>r<^ proteft,

in honour of T. B. &c/'

But this acceptance fupra proteft may be fo i^* 457^

worded, that though it be intended for the honour

of the drawer, yet it may equally bind the indorfor,

and in fuch a cafe it muft' be fent to the latter.

If the perfon on whom the bill is drawn refufe id. ibid,

to accept it, any third perfon after proteft for non-

acceptance may dLCcept/upni proteft for the honour

of the bill or of the drawer, or of any particular in-

dorfor : if he accept for the honour of the bill or of

the drawer, he is bound to all the indorfees as well

as to the holder: if in honour of a particular in«

dorfor, then to all fubfequent indorfees.

Any
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Id, 457, Any one accepting a hill /upra protci\, though
^^ '

without the orders or knowledge of the perfon for

whofe honour heaccepted it, has a remedy againft

that perfon, who is bound to fatisfy him as if he

had adled intirely by his directions, for his com-

rnifiion, poftage, and other charges.

jd. 457. If a bill be protefl:ed for non-acceptance, and

afrer it has been acceptedy/^^^r^ protefl by a third

perfon, the drawee, on receiving frefh advice and

orders,' determine to accept and pay it, the ac-

ccptor/upra protefl rnay permit him, though the

holder cannot be obliged to free him from his ac-

ceptance; and if the two acceptors agree, the

drawee mufl pay the other his commiflion, charges,

Sec, as it was by his acceptance that the bill was

prevented from being returned protefted.

Jd. 45S, If the acceptor of a bill for the honour of the

drawer or indorfor, receive his approbation of the

acceptance, then he may fafely pay the bill without

any protefl for iijon-payment. But if the perfon,

for whofe honour the bill was accepted, either re-

turn no anfwer to the advice, or exprefs a difap-

probation of the acceptance, then the acceptor

fupra protefl mufl caufe a formal protefl to be

drawn up for non-payment againfl him to whom
the bill was diredled, and on his continuing to re-

fufe payment, mufl: then pay it for him.

Jd.ibid. When a bill is proteded for non-payment, any

man may pay it under protefl, for the drawer's or

indorfor's honour, even he who made or he who

fufFered the proteft; but he mufl previoufly de^

clare "
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clare before a notary, for whofe honour he dif-

charges it; and of this the notary muft give an ac-

count to the parties concerned, either jointly with

the protefl, or in a feparate indrument.

He who difcharges a bill protefted for non-pay- Beawcs,

ment, in honour of the drawer, has his remedy
'^•^*

againft the latter, but not againfl: the indorfors;

but he who difcharges a bill protefted for non-

payment, in honour of an indorfor, has his remedy

not only againfl: that indorfor, but againft all that

were before him, including the drawer; but he has

no right againft fubfequent indorfors.

A MAN, after having given a fimple acceptance Id. 45^*

to a bill, cannot fatisfy it under proteft, in honour

of an indorfor, becaufe as acceptor, he has already

bound himfelf to that indorfor; but a drawee, not

having yet accepted the bill, may difcharge it for

the honour of the indorfor or drawee, as if he were

, a third perfon unconcerned.

Yet it is faid that the polTelTor of a bill, pro- id. ibid,

tefted for non-payment, is not bound to admit of ^

its difcharge from a third perfon under protefi:,

either in honour of the drawee or of any indorfor,

unlefs he declare and prove that the honour of that

bill was particularly recommended to him : and if

the protefted bill be indorfed by the poiTeflbr's cor-

refpondent, and was remitted by him, then the

poirefTor ought not to adniit of any payment in

honour of the indorfements, but under the exprefs

condition, that the payer fliall have no redrefs

againft the faid correfpondent,

What
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What is faid with refpcd to the payment o^ 2,

h[\\/iipra proteft is applicable to that of a Promif-

fory Note.

Id, 455. The effedl of the acceptance is to give credit to

the bill, and to render the acceptor liable according
to the tenor of his acceptance ; the very a6l of ac-

cepting implies an acknowledgment that he has

effedls of the drawer inliis hands.

fysTiondg If therefore the drawee accept a bill generally,

?er, 1
•' and by reafon of his non-payment, the drawer is

obliged to pay it, the latter, as drawer, may mam-
tain an acflion againft him, not only for the prin-

cipal fum, but, in cafe of a proteft, for damages,

intercfl, and colls.

If indeed the drawee have no effe6ls of the

drawer in his hands, and notwithHanding accept

the bill, he has his remedy, if he pay it, againft

the drawer; but with regard to every body befides,

the acceptor is conftdered as the original debtor,

and to be entitled to have recourfe againft him, ,

Doug. 249. it is not neceflary for the holder to ftiew notice

given to him of non-pay micnt *by any other

perfon.

Mar. 17. When a bill is once accepted abfolutely, it can-

454.

'' '

not in any cafe be revoked, and the acceptor is at

all events bound, though he hear of the drawer's

having failed the next moment, even if the failure

was before the acceptance.

But the acceptor may he difcharged by an ex-

prefs declaration of the holder, or by fomething

equivalent to fuch declaration.

Black
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Black held, as indorfee, a bill drawn by one Black v,

Dallas, and accepted by Peele. Black arrefted Doug.237,

Peele, but finding that no confideration had been

given for the acceptance, his attorney took fecu-

rity from Dallas, and fent word to Peele " that he

had fettled with Dallas, and he needed not to

trouble himfelf any further." Dallas afterwards

became bankrupt, and then Black demanded pay-

ment of Peele. The caufe was tried firit before

Lord Mansfield, and afterwards by Chief Juftice de

Grey, who both held that the acceptor was dif-

charged.

In another cafe a book of the plaintiff's was Waipoky^

produced in which the bill was entered, and over ciredDou^^

againfl: it this memorial,
** Mr. Pulteney's accept-

•^*^'>'

ance annulled." The jury however gave a verdid:

for the plaintiff; but the Court of Exchequer grant-
ed a new trial, on the ground that this was an im-

plied difcharge; and on the fecond trial before

Chief Baron Skinner, one Alexander, who had in-

dorfed the bill to the plaintiff, was produced as a

witnefs on the part of the defendant, and fwore

that Walpole had pofitively agreed to confider

Pulteney's acceptance as at an end ; on which the

jury found for the defendant. Walpole had kept

the bill from 1772 to 1775 without calling on

Pulteney.

But no circumftances of indulgence ilicwn to

the acceptor by the holder, nor any attempt by him

to recover of the drawer, will amount to* an expreli

declaration of difcharge.

DUNSTIR
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' £ngagemekt of the several parties

Dingwall DuNSTER acccptcd a bill merely to lend his
V. Dunller, ^

^ '

roug.235. credit, and to accommodate Wheate, the drawer.

Fitzgerald, the payee, indorfed it to Dingwall, and

delivered it to him in payment for jewels. After

it became due, the plaintiff, underflanding that the

acceptor never had any coniideration for it, and that

Wheate was the real debtor, wrote to one Ready,
Wheate's Attorney, on the 6th of February, and on

the 4th ofNovember, 1775, prefllng him for the pay-^

ment. Dunfter, on the 13th of February, 1775, wrote

a letter to Dingwall, thanking him in ftrong terms

for not proceeding againft hhiiy but mentioning in

the fame letter, that he had been informed by a

perfon who had been fent from him to Dingwall

on the bufinefs, that Wheate had taken up the bill,

and given another to Dingwall's fatisfadlion. It

. did not appear that Dingwall took any notice of

that letter. But he for fome time received intereft

on the bill from Wheate, and
.

alfo the principal

due by another bill, made at the fame, time, and

drawn and accepted by the fame parties, and under

lik€ circumilances. The plaintiff fuffered feveral

years to elapfe without calling on Dunffer, or treat-

ing him as his debtor.

The queffion was, whether the plaintiff, by his

conduvft, had difchargcd the acceptor; and the

court unanimoufly held that he had done nothing

from which it could be concluded he' meant to

abandon his claim againft him. He had done

right in applying to Wheate for payment, as he

was apprifcd that he was in fadt the debtor, and

Dunfter
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Dunfler was fo far fenlible of his kindnefs, as to

thank him for his indulgence in a letter ; had the

fuggeftion in that letter been true, relative to the

plaintiff's having delivered up the bill to Wheatc,

that might have made a material difference : but

the plaintiff having returned no anfwer to the

letter, and the fadl not having bifen attempted to

be proved at the trial, it was probable the affertion

was not warranted. This cafe had no refemblance

to the two preceding cafes Vvhich had been cited

in argument.

Neither will any length, of time fhorr of the

ftatute of limitations, nor the receipt of part of the

money from the dravver or indorfor, nor a promife

by indorfement on the bill by the drawer to pay
the refidue, difcharge the holder's remedy agiinit

the acceptor.

A BILL was drawn by one brother and accepted m\h^,

by another. When it became xiue, the payee re- jxu!".^'^,

c.eived of the di-awer 3L 15s. 4d. and at the fame th/^'aU^

time the following indorfement was made on the

bill:
'" Received on account of this bill 3I. i5s.4d:'*

" Balance remaining due 26I. 4s. 8d. I promife to

pay Mr. Thomas Ellis, within three months from

the date of this." Signed by James Galindo,,who

was the drawer. The balance was never paid, and

at the diflance of three years an adtion was brought

againil the acceptor; the caufe was tried before

Lord Mansfield, who thought the acceptor was

difcharged, and non-fuited the plaintiff. The

ground of his lordfhip's opinion probably was, that

the
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the indorfement was as a new bill accepted by the

plaintiff in payment of the old ; and on an applica-

tion for a new trial, his lordfhip faid he did not

think that this cafe at all interfered with the deter-

mination in Dingwall and punfter. The plaintiff's

counfel contended that the indorfement was made

to prevent an ir%>utation of negle(fl, becaufe delay

in coming againft an acceptor may difcharge a

drawer or indorfor. The court all feemed to think

that this was a queflion of intention, and ought
therefore to have been left to the jury, but they

refufed a new trial on account of the fmallnefs of

the fum.

Bacon V. BuT whcn the holder of a bill receives part of the

H.Bi.Rep. money from the drawer, he cannot recover more
' * '

than the refidue from the acceptor ; and where the

drawer pays the whole, the acceptor is completely

dilbharged.

Burrows V. And whcre a merchant, having accepted a bill

Cane. M. in a foreign country, has been difcharged by the

733.

* *

laws of that country, he cannot afterwards be fued

here on his acceptance, though the circumflances

under which he was difcharged there, would not

difcharge him here ; becaufe he muft be taken by

his acceptance to have entered into fuch engage-

ment only as was from thence implied by the law*

of the country in which he refided.

By the law of Leghorn, if a bill had been accept-

ed and the drawer had failed, and the acceptor had

not fufhcient effedls of the drawer in his hands at

the time of acceptance, the acceptance became

void.
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void. This happening to be the cafe of one Bur-

rows, he inftifuted a fuit at Leghorn, to difcharge

himfclf of his acceptance, which was accordingly

vacated by a fentence in the court there. He
afterwards returned to England, and was fued here

on his acceptance ; on which he filed a bill in

Chancery for an injundlion and relief. Lord

Chancellor King was clearly of opinion that this

caufe was to be determined according to the laws

of the place where the bill was negociated ; and

the acceptance having been vacated by a compe-
tent jurifdidion, that fentence was conclufive, and

bound the court here.

If the drawee offer a conditional acceptance,

and the holder, inflead of acquiefcing, do fome-

thing which Ihews that he does not admit fuch

acceptance, the drawee is not bound, even if the

event afterwards happen on which the acceptance

was to depend.

A BILL payable to one Lenox, or order, forty Sproatv,^ -'
-.

' '
Mathews,

days after fight, was drawn on the defendant ;
i Term

-r • .-V-* • Rep. l8'i»

Lenox indorfed it to the plaintiff: Allen, the plain-

tiff's clerk, prefented the bill to the defendant, who

lived in London, for acceptance:, the defendant

told him that the drawer had configned a fliip and

cargo to him and another perfon at Briftol, but as

he could not then tell whether the fhip would

arrive at London or Briftol, he could not accept at

that.time : on which Allen faid that he would leave

the bill upon this condition, that in the event of

the defendant's not accepting it as from the day

M / when
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when it was prefented, he fliould be at liberty to

note it for non-acceptance as from that time : to

this the defendant afiented, and the bill was ac-

cordingly left at his houfe till a future day, when

Allen called again in company with the plaintiff^

to know whether the defendant would accept the

bill or not, who, on being prefTed to accept it, faid

that the bill was a good one, and would be paid,

even if the fliip were loll. Allen immediately on

this carried the bill to a notary public, and had it

noted for non-acceptance from the time when it

w^as firft left with the defendant. The fhip after-

wards arrived fafe at the port of London, and the

defendant difpofed of the cargo. This being a

conditional acceptance, the conducft of the plain-

tiff was held to have been a waiver of it, and to

have precluded him from holding the defendant to

his engagement.

Though an agreement to accept, on condition

of a certain fund being configned to the acceptor

for the difcharge of the bill, may amount to an ac-

ceptance on the performance of the conditions, yet

if the indorfee take the fund out of the hands of the

drawee, he difcharges him from his engagement.

Mafonv. Rowland Hunt, in Dominica, agreed with a

Doi"o'..?4.
houfe there, that his partner, Thomas Hunt, in

^'^^•^ London, fliould, on a cargo of tobacco being con-

figned to him, with the bills of lading, and an order

for infurance, accept fuch bills as that houfe fhould

draw on him, at the rate of Sol. per hhd. from

ninety days to fix months fight: infurance for the

fum
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fum of 3600I. was ordered on forty hlids. of tobacco,

"which Thomas Hunt procured for a premium .of

303 1. He afterwards received a letter, adviiing

him of fix Bills of Exchange being drawn on him

for 3200I. in confequence of Rowland Hunt's

agreement, payable to one of the partners of the

houfe, on account of forty hhds. of tobacco, and

indorfed by him to Mafon. The bills arrived, and

were prefented for acceptance. Thomas Hunt rc-

fufed to accept them, on an apprehenfion that the

tobacco was not worth the money at which it was

valued. After a negociation of fome days, Mafon

took the bill of lading for the forty hhds. and the

policy of infurance out of the hands of Thomas

Hunt. The tobacco afterwards arriving, was re-

ceived and fold by the plaintiff Mafon, and pro-
duced only 1400L The occaiion of this difference

between the real produce and the valued price did

not appear. Under the direction of Lord Manf-

field, a verdi(fl was given for the defendant, and on

an application for a new trial, his lordfhip cxpref-

fed hlmfelf thus : An agreement to accept, may in

many inftances amount to an acceptance : but an

agreement is flill but an agreement, and if it be

conditional, and a third perfon, knowing of the

conditions annexed to the agreement, take the bill,

he takes it fubjedt to fuch agreement. Here there

were many things fpecified as the conditions of 'the

acceptance
—the number of hhds. to be delivered

—of a certain value rated by the hhd.—the in-

furance—the bills of lading—the confignment.

M 2 On
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On the face of the agreement, I thought at the

trial, and ftill incUne to think, that the meaning of

the parties was, that tobacco fliould be configned

which fhould be worth Sol. per hhd. : this fell im-

menfely fl:iort of that fum. It is plain the Hunts

never meant to be in advance, and I think fo great

a difference in the value fuch a fraud as to intitle

the defendants to relief againfl: the agreement. But

as to this the reft of the court have doubted, chiefly

becaufe there is no evidence to fhevv how the de-

creafe in the value arofe ; whether from the infe-

riority of the quality, or the flu6luation in the

market. But the reft of the court are extremely

clear that the fubfequent condudl of the plaintiff

makes an end of the whole, and I think the reafons

are unanfwerable. As to that part of the cafe, it

ftands thus: The Hunts fay,
" we are not bound:

" This is an impofition :
—The tobacco is of in-

/* ferior value. The letter reprefents it as worth

"Sol. the infurance makes it 90I. per hhd. and it

" turns out not to be worth 40I.'* If Mafon had

meant to fay,
*^

you are liable, and fhall pay the

"
bills/' what would his conduct have been?—he

would have left the policy of infurance and the

bills of lading in their hands, and fued them upon
the acceptance. The temptation to accept was

the comn^ilHon on the confignment, and they were

to have the fecurity of the goods and the infurance.

But 'the plaintiff undoes all this, and fays, then

I will take all from you, fecurity, commiffion,

Sec. This was faying,
''

I will Hand in your plac^,

3 'but
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but not fo as to be anfwerable for more than the

produce of the tobacco.'* It is impofTible the de-

fendants could mean to accept, without any benefit

or fecurity. We are all clear that this made an end

of the agreement.

Though the receipt of part from the drawer or iLdRaym.

indorfor be no difcharge to the acceptor for moi-e lock v.

than the part received, yet the receipt oi part irom 2 str. 745,

the acceptor of a bill, or the maker of a note, is a wik ^8.

difcharge to the drawer and indorfors in the one

cafe, and to the indorfors in the other, unlefs

due notice be given of the non-payment of the

relidue ; for the receipt of part from the maker

or acceptor without notice, is conflrued to be a

giving' of credit for the remainder, and the under-

taking of the preceding parties is only condi-

tional, to pay in default of the original debtor, on

due notice given : but
• where due notice is given Bui. N. p.

27 1 . cites

that the bill is not duly paid^ the receipt of part johnfon v.

of the money from an acceptor or maker will not c. B. Hil.

difcharge the drawer or indorfors ; for it is for
^

their advantage that as much fhould be received

from others as may be.

The receipt of part from an indorfor, is no dif-
^jf^ "Ken-

charge of the drawer or preceding indorfor, for y°"» ^^^^'

more than the part received.

If the drawer of a note, or the acceptor of a bill,

be fued by the indorfee, and the bail for the drawer

or acceptor pay the^ debt and cofts, this abfolutely

difcharges the indorfor as much as if the principal

had paid the note or the bill ; and the bail cannot

M3 afterwards
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afterwards recover againfl the indorfor in the name

of the ihdorfee.

Hullv.Pit- One Scraifton drew a note, by which he promifed

wilh 4.6. to pay to one Pitfield, or order, the fum of 2boL

and indorfed it to Hull. Hull brought an adtion

againft Scraifton, in which he held h:*m to fpt cial

bail ; Hull recovered interlocutory judgment againfl

Scraiflon, on which his bail paid the debt and cofts,

amounting to 220L 15 s. Hull executed an inftru-

ment between himfelf on the one part, and the bail

on the other, reciting the note, and that he had re-

covered interlocutory judgment on it againft Scraif-

ton : that the bail had purchafed the note, and paid

the debt and colls, in confideration of which Hull

afligned over to them the note and the interlocu-

tory judgment, with a power of attorney to make

ufe of Hull's name to fue the indorfor, and cove-

nanted in the common manner, not to do any a(5l

to hinder the bail from recovering the money on

the note. An adlion was afterwards brought in

Huirs name againfl Pitfield the indorfor, on which

thefe circumflances were ftated, and the court held

the indorfor was difcharged by the payment by the

bail in the former adlion, as much as if the drawer

had paid the money himfelf.

Though, in order to intitle himfelf to call on

any of the preceding parties, in default of the ac-

ceptor of a Bill of Exchange, or of the maker of

a PromifTory Note, it be necefTary that the holder

ihould give due notice of fuch default to the party

to whom he means to refort, yet notice to that

party
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party alone is fufficient as againft him : it is not

necelTary that any attempt fHould be made to re-

cover the money of any of the other collateral un-

dertakers ; or in cafe offuch attempt being made,

to give notice of its being without effeA. Thus,

in order to intitle himfelf to recover againft an in-

dorfor, it is not neceflary for the indorfee to fhew

an attempt to recover againft the drawer of a Bill

of Exchange, or the payee indorfor of a PromiiTory

Note. -

Contradictory opinions on this point, how- iSaik.131.
Til

ever, being found in an early reporter, the court,

on a fubfequent cafe of an adlion by an indorfee

of 3. foreign Bill of Exchange againft the indorfor, Bromley v,

where it was objedled that no demand was made on stj^^^^u

the drawer, thought it neceifary to take time to

conftder the fubje^l, and, on mature deliberation,

delivered their, opinion, that no fuch demand was

neceftary to be fhewn. " The defign of the law of
*^
merchants," they faid,

" in diftinguifhing thefe

" from all other contracts, by making them allign-
**

able, w^as for the convenience of commerce, that

''

they might pafs from hand to hand in the way of

*'
trade, in the fame manner as if they were fpccie ;

** now to require a demand on the drawer, would

be laying fuch a clog on- thefe bills, as would

deter every body from taking them :
—the drawer

"
lives abroad, perhaps in the Indies, where the in-

" dorfee has no correfpondent to whom he can

" fend the bill for a demand, or if he could, yet
" the delay would be fo great, that nobody would

M 4
*^ meddle

«
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" meddle with them. Suppofe it were the cafe of
** feveral indorfements, mufl: the laft indorfee travel

" round the world before he can fix his adlion on
•^ the man from whom he received the bill ? In
*' common experience every body knows, that the
*' more indorfements a bill has, the greater credit

"
it bears ; whereas, if thofe demands were all

**

necefTary to be made, it mufl naturally diminifh
" the value, by how much more difficult it would

"render the calling in of the money. And as to

"the notion that has prevailed, that the indorfor

warrants only in default of the drawer, there is

no colour for it, for every indorfor is in the na-

ture of a new drawer, and at jji/i prius the in-

" dorfee is never put to prove the hand of the firft

*'
drawer, where the adlion is againft an 'indorfor.

*' The requiring of a protefl: for non-acceptance is

V not becaufe a proteft amounts to a demand, for

"
it is no more than giving notice to the drawer to

"
get his effeds out of the hands of the drawee,

*'
who, by the others drawing, Js fuppofed to have

" fufficient wherewith to fatisfy the bill."

This cafe fettled the law with refpecl to foreign

Bills of Exchange; but > as to inland bills, great

doubts ftill remained. - Thcfe were occafioned by
the inaccurate and confufed manner in which feme

cafes were reported, in which it did not appear
whether the queftion arofe on Bills of Exchange or

Prdmiflbry Notes, and from confounding the term

drawer as applied to the latter with the fame term

as applied to the former. There cpuld be no

doubt^
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doubt, but tbat to recover again ft the ihdorfor of

a note, due dilig-ence muft be (hewn toiiave been

ufed to obtain payment from the drawer ; but in

the analogy between the two inflruments, the

drawer of the note docs not refcmble the drawer

but the acceptor of the bill : for want of attention

to this diftindlion, reporters have been led to re-

prefent fix chief juftices to have been of different

opinions on this point. Holt, Eyre, and Raymond
are faid to have held, that a demand on the drawer

of a bill was neceffary; and Macclesfield, Pratt, and

King, that it was not.

The principal cafe to which a reference is made Lambertv.

to prove that Holt was of opinion, that in adlions

on Bills of Exchange, it is necelTary to prove a

demand on the drawer, is reported in three diffe-

rent books; Lord Raymond, Salkeld, and 12

Modern.

In Lord Raymond, it appears manifeftly that i Lord

the quefiion arofc upon a Promiffory Note. " R.

*'

figned a 7Wle under his hand, payable to Oakes,
'^ or his order ; Oakes indorfed it to Lambert ; on
*' which Lambert brought the adlionfor the money
**

againft Oakes. Per Holt, C. J :
—He ought to

prove that he had demanded, or done his endea-

vour to demand this money of R. before he can
" fue Oakes upon the indorfement. The fame law
" if the bill were drawn on any other perfon, pay-
" able to Oakes, or order.'* That is, a demand

muft be made of the perfon on whom the bill is

drawn. . And other parts of the
,

cafe manifeftly

lliew
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(hew this to have been the meaninz* For my Lord

C. J. Holt is reported to have faid, /' the indorfe-

*' ment will fubjedl the indorfor to an adlion; be-
** caufe it makes a new contradl, in cafe the perfon

*\on whom it is drawn does not pay it.'* Again,
** if the indorfee does not demand the money pay-
" able by the bill, of the perfon upon whom it is

**
drawn, in convenient time, and afterwards he

**
fails, the indorfor is not liable.**

T 2 7, there 1^ Salkeld, the cafe is confounded : it is ftated

caiiedLam-
^^ ^^ ^ g-j| ^^ Exchange, and *' that the demand

Pack. u muft be made on the drawefy or him upon whom
"

it was drawn.** Holt had faid, that a demand

muft be made of the maker of a PromilTory Note,

(calling him the drawers) and in the cafe of a Bill

of Exchange, oi him upon whom the bill is drawn.

The report jumbles both together, as applied only

to a Bill of Exchange, mifled, very probably, by
the equivocal meaning of the term drawer^ and by

the chief jufbice's reafoning in the cafe of a Pro-

miflbry Note, from the law upon Bills of Exchange.
In 12 Modern—The cafe is miftaken too, and

flated as upon a Bill of Exchange, and as a deter-

mination that there mull be a demand upon the

drawer of the Bill of Exchange. And yet the

report itfelf fliews demonftrably, that what was faid

by Holt, was applied to the maker of a PromilTory

Note, (calling him the drazver,) For the reporD

makes him argue thus:—'^
So, if the bill was

" drawn on any other perfon, payable to Oakes,

"or order:'* which lliews that the cafe in judg-
ment

E44.
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ment was " not a bill drawn on auGther perfon, but

«'
payable to Oakes by R. himJelfS'

Every inconvenience fuggefled' in the cafe of

foreign Bills of Exchange, holds in a great degree^

an" every other argument holds equ«ally, in the cafe

ot inland bills : the indorfee does not truil to the

credit of the original drawer: he does not know

whether fuch a perfon exifts, or where he lives, or

whether his nanae may have been forged. The

indorfor is his drawer, and the perfon to whom he

originally trufted in cafe the drawer fhould not pay

the money. And it is worth while to obferve, that

the ad; of William the third requires notice of the

procefl to be given to the perfon ^'^r^;;^
whojn the bill

was received. He may have another remedy againft

the firft drawer as afTignee to the indorfor^ and

ftanding in his place.

On thefe principles it is now finally fettled, that Heyiin v.^
,

^
: : Adamibn,

to entitle the indorfee to recover againfl: the indor- 2Bui-.669.

for of an inla7td Bill of Exchange, it is not necelTary

to demand the money of the firft drawer.

Anciently a diftindlion feems to liave been

taken between the cafe of a Bill of Exchange, given

in payment of a precedent debt, and that of one

given for a debt contracted at the time the bill was

given. In the latter cafe the perfon who received

it muft have ufed due diligence to recover the

money of him on whom it was drawn ; otherwife

he could not refort to the party from whom he re-

ceived it, and charge him on the original contrail.

But in the former cafe, the bill was not confidercd

as
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as payment, unlefs the money was paid by the

drawee^ and no diligence feems to have been ne-

celTary in the holder to obtain that payment, nor

any notice to the perfon from whom he received it

of the failure in payment ; that this was once held

to be the law, the following cafe is a proof.

Clarke V. One Mundal, having a Bill of Exchange pay-

svviiicM. ^ble to him, indorfed it to Clarke, to w^hom he

c.'j. a°
' was indebted : Clarke afterwards brought an adlion

iSdk.^^l^*,
on the original contrad: againft Mundal, who, in

3 Sdik. 68.
i^-g defence, gave in evidence this bill indorfe^ to

Clarke, who had kept it fo long in his hands after

it became payable, that it ought to be confidered

as money paid : but the chief juftice refufed to

receive this as evidence of payment, but took

the diflin6llon above-mentioned, faying, that if

A fells goods to B, and B is* to give a bill in fatis-

faclion, B is difcharged, though the bill be never

paid, for the bill is payment : that however in the

cafe of a precedent debt, if part of the money on

the bill were paid, it fliould go in difcharge of fo

much.

s. 7. But by the flatute of Queen Anne before men--

tioned it is enacted,
*' that if any perfon accept a

" Bill of Exchange for and in fat isfaction of any
** former debt, or fum of money formerly due to

"
him, this fliall be accounted and efleemed a full

^'
find complete payment of fuch debt, if fuch

"
perfon accepting of any fuch bill for his debt do

"
nq.t take his due courfe to obtain paymicnt of it,

**

by endeavouring to get the fame accepted and
*'

paidJ
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"paid, and make_ his protefl acco|-ding to the

« dirc6lions of the acl, either for non-acceptance
" or non-payment.'*

Ira Bill of Exchange be loft by him with whom Beawes,
. 476.

it was left for acceptance, or if by miftake.he have

given it to a wrong perfon, or on any other account

the holder cannot obtain a return of his bill, either

accepted or unaccepted, he who loft it muft give

the perfon to whom it was payable, or to his order,

a note of hand for the payment of its amount, on

the day it becomes due, on delivery of the fecond

if it arrive in time, or if not, on the fame note,

'which in all cafes is to have the law and privileges

of a Bill of Exchange ; and if the acceptor refufe

this, the holder muft immediately proteft for non-

acceptance, and when due muft demand the mo- ,

ney, (though he have neither note nor bill) and if

that be refufed, a proteft muft be regularly made

for non-payment. »

Marius advifes, that as foon as the pofteflbr of Mar.i9,ito.

a bill mifTes it, he Ihould have immicdiate recourfe

to the acceptor, and in the prefence of a notary and

two witneftes, '

acquaint hinv with its being loft;

and fignify to him that at his peril he pay it to

none but thofe with his order : and he adds, that

no one ftiould refufe payment of a bill he has ac-

cepted merely becaufe it it miffing: as Z?^ aiTerts,

that proteft being made for< non-payment, on offer

of a fufficient fccuritv and indemnification, will

oblige the acceptor to make good all loiles, re-

-

exchange.
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exchange, and. charges, as having wilfully occa-

Honed them.

S. 3. So, by the ftatute of William, it is provided^

that '^ in cafe Txnyfuch inland Bill or Bills of Ex-
*'

change," as mentioned in the former part of the

acl,
'^

fhall happen to be loft or mifcarried within

** the time before limited for paym.ent of the fame,
*' then the drawer of the faid bill or bills is and
*'

fhall be obliged to give another bill or bills of
*' the fame tenor with thofe firft given, the perfon

''.or pcrfons to whom they are and fliall be fo de-
'' iivered giving fecuri ty, if demanded, to the faid

'*

drawer, to indemnify him againft all perfons

,

'*
whatfoever, in cafe the faid Bill or Bills of Ex-

*'

change fo alledged to be loft or mifcarried fhall

'' be found asjain."

But if a bill loft by the poffeflbr fliould after-

wards come into the pofleflion of any perfon w ho

fhall have paid a full and valuable conftderation

for it, W'ithout knowledge of the circumftance of

its having been loft, the drawer and the acceptor,
vid. page if the bill was accepted, and the drawer, if it was
J04— 106.

^

^

not, muft pay it when due to fuch a fair pofleflbr :

fo that Marius's law feems very doubtful, and the

provifion of the ftatute may in many cafes be ufelefs

, to the lofer of the bill.

iSaik.i26. But againft the perfon who finds the bill, the

Kaym.738. real owner may maintain an adion of trover.

CHAP,
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CHAP. VIII.

Of the Remedy on a Bill or Note.

JjEFORE the dodlrlne of Bills of Exchange was

well underfhood, and the nature and extent of the

cuftoms relative to them fully recognized by the

courts, the remedy on them was fought in different

forms of adlion, according to the opinions which

were entertained of the applicability of thefe feveral

forms to the refpedlive fituations of the parties.

Of cafes, however, where a remedy was fought

in any other form of aclion than that founded on

the cuftom refpecling Bills of Exchange, or on the

flatute refpedting PromilTory Not^s, the reports

are but few; and of thefe few fome are fo inaccu-

rate, and in others the judges exprefs themfelves in

terms fo vague, that it is not eafy to deduce from

them any general rule.

In one book it is laid down that the payee of a ^^'^''*

bill cannot maintain an a6lion of debt againft the

acceptor, becaufe there is no privity between them,

becaufe the acceptance does not create a duty, any

more than a promife by a flranger to pay, if the

creditor forbear his debt, which renders the

ilranger liable, but not in an avftion of debt, and

becaufe
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becaufe on a fearch for precedents, no one could

be found of an adlion of debt on the acceptance of

a Bill of Exchange.

Brown V. In another cafe, reported in feveral books, it is

iMod.:t85. laid down that 2iVL indebitatus affumpfit will not lie on

jFiee^.U' the acceptance of^a Bill of Exchange; perhaps on

D.Ti*.*^
*

the fame principle that it was determined that debc

Comi)!204-
^ould not lie, for an allufion is made to the former

cafe. '

iSaik.125. In other books, it is laid down in general terms
xzMod.37.

that an indebitatus ajjumpfit will not lie on a bill.

12 Mod. In one of thefe,
'

however, in another place, it is

held that the payee of a bill, which imports to have

been given for value received, may maintain indebi^

iatis affumpfit againfl: the drawer.

Skmn.34.6. And in another it is faid, that it will only lie

againft the drawer, on a bill which appears to have

been given for value received.
^

Weifh V. On a PromilTory Note a cafe is reported in two
Craig, or ^

^ ^
Crea'i;h, booKs, but in a manner fo inaccurate, that it can
Str. 6go.

8Mpd.373. only be colleded, that in that particular cafe it was

determined that debt would not lie ; for it does not

appear between what parties the adlion was, though
the affertion is general that debt will not lie on a

PromilTory Note.

1 Mod. It is faid in another place, that debt will lie

pi. 13.

*
'

againfl: the maker of the note, though not againfl

the indorfor.

Morg. And a very able pleader has given a precedent of

a declaration in debt by the adminiftratrix of the

"payee of a note againfl: the maker*

It
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It has been alfo held by Lord Mansfield, that KefTebower
V. Tims,

the indorfee of a note mig^ht maintain indebitatus B, r.e..22 G. iir.

affmnpfit upon it, againft the perfon who indorfed Bailey 47,

it to him.

The conclufion, refulting from the whole, feems

to be this ; that where a privity ex ids between the

parties, there an adlion of debt or indebitatus af-

Jumpfit may be maintained ; but that where it does

not exifl, neither of thefe adlions will lie.

A PRIVITY exifts between the payee and the

drawer of a Bill of Exchange, the payee and drawer

of a Promifibry Note; the indorfee and his imme-
diate indorfor of either the one or the other, and

perhaps between the drawer and acceptor of a bill ;

provided that in all thefe cafes, a coniideration

pafTed refpedtively between the parties.

But it feems to be conlidered, that no privity

exifts between the indorfee and acceptor of a bill

or the maker of a note, or between an indorfee and

a remote indorfor of either.

The action which is now ufually brought on a

Bill of Exchange is a fpecial adion on the cafe,

founded on the cuftom of merchants. That cudom d. per

was not at firfl recognized by the court, unlefs it rLd.Ra|m
was fpecially fet forth ; and therefore it was deemed

^^'

necelTary to fet forth, by w^ay of inducement, fo

much of it as applied to the particular cafe, and vid.

impofed on the defendant a liability to pay.
^^' *^^^'

Thus in an adlion by an indorfee againft the ac-

ceptor, it was necelTary to ftate a cuftom among
merchants, that "

if any merchant drew a Bill of .

N "
Exchange,
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"
Exchange, and direded it to his correfpondent,

/
" and by that bill requefted his correfpondcnt to

"
pay a fum of money to a third perfon, or to his

*•
order, and the correfpondent accepted the bill,

then if the perfon to whom or to whofe order the

money was to be paid indorfed the bill, the ac-

**

ceptor, on the bill's being prefented to him for

payment, by the perfon to whom it was indorfed

when it became due, by the cuftom of merchants,
" became liable to pay the money to the indorfee:"

then the particular circumftances of the cafe were

ftated as coming under that part of the general

cuftom on which the a6tion was brought.

Vid. Rich- So, in an adion by an indorfee againft the drawer

piaaice, tor non-payment by the acceptor, it was necellary
C B
vol.2 p.74.

to ftate that " there was a certain cuftom among
*^
merchants, that if a merchant drew a Bill of

, Exchange, and direded it to his correfpondent,

and by that bill requefted him to pay a fum of

money to a third perfon, or his order, and the

*'

correfpondent accepted the bill, then if the per-
" fon to whom, or to whofe order the money was
" to be paid, indorfed the bill, and the indorfee

"
prefented the bill to the acceptor when due, who

'* rcfufed payment, then if the indorfee protefted it,

'* and returned it to the drawer, together with the

"
proteft, the drawer, by the cuftom of merchants,

" was liable to pay the principal fum, with da-

**

mages arifing from non-payment at the time;'*

and then to ftate the circumftances in the particu-

lar cafe, to fliew that it fell within the cuftom.

So,
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Soj if a man fubfcribcd a bill for himfeif and

partner; in an adion againft them on this fub-

fcription, it was thought prudent to Hate a cuflom,
*' that if two were partners, jointly merchandizing vid. Pink-

"
together, and if one of them fubfcribed a bill for "^Ld!

^ *

" the payment of money by him and his partner,
^y>"-'75-

" mentioned there, to another, and his order, then

both the partners were bound to that perfon;

and that if the perfon to whom this bill was

payable, indorfed it to another, then thofe part-

ners ought to pay fuch bill, on notice, to him to

** whom it was fo indorfed:" and then to ftate the

fadls coming under this cuffom.

Where the a6lion was on an inland Bill of Ex- Vid.

change, it was ufual to lay the cuftom as exifling

between the two cities where the drawer and ac-

ceptor lived ; and if both lived in the fame place,
vid.

to allege its exiflcnce between merchants and

others refiding in that place.

But when the cuftom of merchants was rccosj- ^Mod.aafi.
Carth. %%

niged by the judges as part of the law of the land, ayo.

and they declared they would take notice of it as

fuch ex officio^ it became unnecelTary to recite the

cuftom at full length ; a ftmple allegation that " the

drawer, mentioning him by his name, according to

the cuftom of merchants^ drew his Bill of Ex-
*'

change, &:c.*' was fufficient.

And if the plaintiff', ftill adhering to former pre-

cedents, thought proper to recite the cuftom in

general terms, and did not bring his cafe within

the cuftom fo fet forth ; yet if by the law of mer-

N 2 chants,

I Shovv.

cc
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chants, as recognized by the court, the cafe a^

Hated intitled him to his adiioii, he might recover,

and the fetting forth of the cuftom was reckoned

furpkifage and reje(5ted.

Mogadara Thus, where the plaintiff fet forth a cuftom of

I'shovv! merchants, that if the merchant to whom the bill

^'^*
is direded accept it after indorfement, and fail of

paymen,t to the indorfee a/ the time, in fuch cafe,

on the bill's being protefted for non-payment, and

notice of it given to the drawer, the latter becomes

liable to pay the fame,, with damage to the indor-

fee: and the cafe fet forth was, that the indorfee

had prefented it to the drawee a month after the time

of payment, who accepted it, but failed to pay it,

on which it was protefted, and notice given to the

drawer : though this cafe does not come within

the cuftom fet forth, yet becaufe by the law of mer-

chants an acT:ion might be fuftained on this cafe, the

^ declaration was held good, and the cuftom rejedled

as furplufage.

^Ld. Q^ the ftatement of any material fad, it is ftill

1542. ufual to allude to the cuftom, by alleging that it

was done *'

according to the cuftom from time im-
" memorial ufed and approved among merchants :''

but even that is unneceflary, it being fufficient if

the fads ftated come within the cuftom as recog-

nized.

.

' As the adion on a Bill of Exchange is founded

3 and 4.
o^^ the cuftom of merchants, fo that on a Promif-

Aiin.c.9.
^Q^y '^Qi^ is founded on the* ftatute,. and ufually

refers to it ; though, it is conceived, fuch reference

4- , k
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is as unneceffary in this cafe^ as that to the cuflom

in the other.

In both cafes, however, it is necelTary that all

thofe circumftances fnould eiihcrbe exprefsly ilatcd,

or clearly and inevtably implied, which, according

to the charadlers of the parries to the a<flion, muft

necelTarily concur in order to intitle the plaintiff to

recover.

In all cafes arifing on a Bill of Exchange, it is

necelliirv^ to ftate that the drawer made his bill,-

and diredled it to the drawee, and thereby diredcd

him to pay.

In all thofe arifing on a PromiiTory Note, that the

maker made his PromiiTory Note, and thereby

promifed to pay.

In flating the Bill or the Note, regard mufl i Bur. 324,

be had to the legal operation of each refpedively.

It has been decided that the legal operation of Verev.

a bill or of a note, payable to a fidtitious payee, is, Teimkep.

that it is payable to the bearer, and therefore, if v. GibCon,

that decifion" be right, it is proper, in the fl:ate- Co'iimsV.

ment of fuch a bill, to allege that the drawer TeimRep.

thereby requefted the drawee to pay fo much * * ^^^'

money to the bearer; in the fiatement of fuch a

note, that the maker thereby promifed to pay fuch

a fijm to the bearer.

Or in fuch a cafe, the plaintiff may flate all the

fpecial circumftances, and if the verdicl correfponcj

with them, he will be entitled to recover.

'
' N 3 Thus,



€(

l82
'

OF THE REMEDY.ON A BILL OR NOTE.

Collins V Thus, where the plaintiff ftated that the defen-

dant, on the 5th of April, 1788, drew a Bill of

Exchange, direded to Livefay and Co. by which

he required them, three month after date, to pay to

Mr. George Chapman, or ordery 1 55 il. value received,

and delivered the faid bill to them, and " autho-

" rifed them to negociate and indorfe the fame

*' in the name of George Chapman, and thereby to

'^ raife money thereon,*' for the ufe of the faid

perfons fo ufmg the names, ftile, and firm of Livefay

and Co. ; and then averred, that when the faid bill

was fo made as aforefaid, or at any time afterwards,

there was no fuch perfon as George Chapman,
the fuppofed payee'' in the faid Bill of Exchange,

but that the faid name was merely ficftitious,** to

wit, at London &c. which faid Bill of Exchange

afterwards, to wit, Stc. by one " Andrew Good -

rick, being a perfon thereunto in that behalf law-

fully authorifed by Livefay and Co. upon fight

" thereof was accepted,*' according to the ufage

and cuftom aforefaid. And the faid perfons fo

ufing the names of Livefay and Co. being fo au-

thorifed as aforefaid, afterwards, and before the pay-

ment of the fum of money therein contained, or of

any part thereof, and before the time thereby ap-

pointed for fuch payment, to wit, &c. "
negociated

" and indorfed the faid Bill of Exchange, in and
" with the name of the faid George Chapman, and

by that indorfement, in the name of the faid

George Chapman, appointed the contents of the

faid

<c
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*' faid Bill of Exchange to be paid to the faid

"
plaintiffs, and thereby raifed money thereon, for

" the ufe of the faid perfons fo ufing the names, 5cc.

" of Livefav and Co." and then and there delivered

the faid Bill of Exchange fo indorfed to the faid

plaintiffs,
"
who, thereupon, on the credit thereof,

** advanced to the faid perfons," fo ufing the name,

&c. of Livefay and Co. the fum of money in the

bill mentioned.

The circLimilances ftated in a fpecial verdidl on

this cafe were thefe, that Emett, who was a partner

with Livefay and Co. in the the fpinning of cotton

at Clithero, wrote his name on a piece of blank

paper, with a fhilling flamp on it ; and de-

livered it to Livefay and Co. for the purpofe of

drawing a Bill of Excgange, for fuch fum, payable

at fuch time, and to fuch perfon or perfons as they

fhould think fit.

That Livefay and Co. on the 5 th of April, 1788,

drew on this paper, above the name of Emctt, a

certain writing, directed to Livefay and Co. in

the words and figures followind, viz. "
Clithero^

*'
April 5, 1788. £, 1,551- Three months after

** date pay to Mr. George ChapmaUy or order^ fifteen

*' hundred and fifty-one pounds, value received,
" as advifed, John Emett." That the occafion

and manner of giving this paper writing were as

follow : on the 5th of April, Livefay and Co. were

indebted to Thomas Jelfery in the fum of 1,512!.

9s. on a Bill of Exchange, which became due that

day, and which had been previoufly given for goods
fold
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fold by Jefrcry to them. One Richard Collis,

clerk to Jeffery, on that day applied to the houfe of

Livefay and Co. for payment of that bill ; he there

favv Anftie, one of the partners, who informed him
that they could not conveniently then pay the

money, but requeued him to take a bill on their

houfe for the fum, at three m.onths date, and the

intereft in the mean time, and gave him the blank

paper above mentioned, with the name of Emett

written on it, to be filled up by one of the clerks of

the houfe.

That one Ludlov/, a clerk of Livefay and Co.

filled up the paper in the manner as above fet

forth; that immediately afterwards it was carried

to Andrew Good rick, another clerk of the houfe,

who was authorifed by Livefay and Co. to accept

it, vvhich he accordingly did, in the names of

Livefay and Co. : that with the authority of Livefay

and Co. the name of George Chapman was then

indcrfcd on the faid paper writing, which being

fo filled up, accepted, and indorfed, was then de-

livered to the faid Collis, who then delivered up
the bill for 1,^1^1. 9s. to the faid Livefay and Co.

'

That the faid Thomas Jeffery afterwards negociated

. the faid paper writing with the plaintiffs, and re-

ceived the full amount from them, only deducting a

difcount, at ^^ per cent, and delivered the fame to

the fliid
plaintiffs.

That the fame was duly prefented

for payment to Livefay and Co. who refufed to pay

it, of which Emett had due notice. That there

>vas no fuch perfon as George Chapman, the fup-

pofed
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pofed payee of the faid paper writing, being merely

fictitious ; that Emett gave no further or other

authority than as before fet forth, and knew no-

thing of this tranfadion. That the plaintiffs had

then no knowledge that the faid George Chapman
was a fidlitious perfon, or of the circumftances

under which the faid paper writing was drawn,

accepted, and inaorfcd, but that the faid Thomas

Jeffery had full knowledge of the whole of the faid

tranfaclions.

In pronouncing the judgment of the Court of

Common Pleas on this cafe. Lord Loughborough

faid, the fpecial circumftances above ftated in the

declaration, would, in his opinion, have been fuf-

ficient to have intitled the plaintiff to recover, if

the cafe ftated in the fpecial verdict had not, in two

or three inftances, varied from them.

A Bill or Note payable to the order of a man,

may, in an adlion by him, be ftated as payable to

himfelf, for that is its legal import : or it may be

ftated in the very words of it, with an averment

that he made no order.

If a note purport to be given by two, and be semb.

ftgned only by one, a declaration generally as on a
^ -"r. 323.

note by that one who ftgned it will be good ; for

the legal operation of fuch a note is, that he who

ftgned it promifed to pay.

On a note to pay jointly <^;/i feverally, a decla- Burcheiiv*

ration againft one in the terms of the note will be ^"^^^
*

(read ^^y""'
' S^^^« 1545,

Where
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Butler V. Where a note is given by two, to pay jointly or

str. 76.

*

feverally, the payee may fue both or either ; if he

Ovington, fue both, he may declare on the note in the words

Raym. of it jointly or feverally: but if he fue either of

a^stt*. 819.
them fmgly, it was formerly held that he could not

declare in that way, but that he muft Hate the note

as given only by one, and that the joint or feveral

note would be good evidence to fupport fuch a

declaration.

Rees V. BuT the dodirine in the latter cafe has been fincc

Cowp.832. overruled, and it is now held, that in an adlion on

a joint or feveral Promiffory Note, againft one, a

declaration that he and another made their Pro-
- mifTory Note, by which they jointly or feverally

promifed to pay, is good : for if or muft be under-

ftood as a disjundlive, the election whether the note

fhall be joint or feveral, is in the perfon to whom it

is given, and by fuing one, he Ihews his election to

conftder it as a feveral note: but in this cafe, the

true conftruclion of the word or is, that it is fyno-

nimous with and. They both promife that they or

one of them fhall pay ; therefore the liability is on

bothy and on each. The nature of the tranfadion

forces this conftrudlion.

Ibid, per And if the note had been joint only, and it had
"

^[ been ftated as a feveral one, no advantage could

have been taken of this but by a plea in abatement.

1 Sti-. 22. Where the payment of a bill or note is limited

at a certain time after the date, it muft be ftated as

being made on the day of the date, that it may ap-

pear
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pear on the face of the declaration, at what time it

became due ; if the bill have no date, as on the day

when it iflued, or the firft day the plaintiff had _

knowledge of its exiflence ; for an inflrument not ^ lj,

dated muft be confidered as dated at the time of fosl?"

the delivery.

But in ftating the bill or note, it is not necef- ^ show,

fary to allege that it bore date, though that be
'^^^*

generally done; it is fufficicnt that the date appear

by implication, which it does from the allegation,

that on fuch a day the drawer made the bill or

note.

It mufl: be alleged, that the bill or note was

made at fome certain place : if the acftion be on a

bill dated abroad, that muft be the place where it

was adlually made ; but where it is neceffary to

prove, at the trial, the making of the bill, which is

only in an action againft the drawer, then in ftrid:-

nefs that place in England or Wales where the

action is laid, ought tobe fubjoined under a videlicet,

in deference to the antient rule of pleading with

refped: to the venue: by the precedents, however, vid.Morg.

that ftridnefs feems now to be difrcgarded, and the
^'^'^' '^^*

place of the videlicet fupplied in a fubfequent part
of the declaration, by an allegation that the drawer

had notice of the default of the drawee at the place
where the acflion is laid, or that he there undertook

to pay.

Inland Bills and Notes may be flated to have

been made at any place where the plaintiff choofes

to lay his adion, becaufe the adion on them is

tranfitory.



l88 OF THE REMEDY ON A BILL OR NOTE.

tranfitory, and may be fiated to have arifen any
where.

Bailey 54, Bjt it is fuid, that ^' on a bill dated at any place
" in England or Wales, and payable abroad at

^*
ufance, the bill lliould be fiated to have been

** made at the place where it bears date;" for

•what rcafon this fhould be done in this cafe, any

tnore than in any other, does not appear: if ihe

ufance between any place abroad and the different

towns of this country differed, it might be fuppofed

that exadnefs in ffating the very place from whence

the bill bears date might be miaterial to afcertain

what the ufance is : but as the ufance between other

countries and any one place in the kingdom is the

fame as between tliofe fame countries and any other

place, that reafon fails : it would alfo fail, if the

. ufance varied as reckoned from different places of

this kingdom to the fame place abroad ; for it is

an eftablifned rule, that where a bill is payable at

Buckley V. ufance, it muff be averred what that ufance is,

Campbell, ,
_ . , ^, . , . ,

,

z SaJk. 13. becauie ulances diitermg accordmg to the places

between which they are reckoned, the court can-

not in any inffance take notice ex officio what they

are j and that averment afcertaining the time when

the bill is payable, it feems immaterial from what

pia€e the bill is ftated to be dated.

Erefk^nev. In flating the drawing of a bill or note, it is un-

^ Ld.
'

neceilliry to fay that the drawer fubfcribed it with

1542,1543. his ov;n hand writing, though that is generally

Dobbins," donc ;
the allegation that he made his Bill of Ex-

B R 2*'' change or Promiffory Note, and^ in the cafe of the

i-^-j'!'^™- ,

'
 

former.
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former, that he diredled the bill to the drawee, by Elliot v.

1 • t re ^o^p'^''?

which he requefted him to pay, and in the cale ot 7. Ld.

1
• r A P-aym,

the latter, that by iuch note he promilcd to pay, 1376.

fufficiently implies that his name was fomewhere

on the inftrument, and that he or fomebody by his

authority wrote it; otherwife it could not with

propriety be faid that he requeil:ed in the one cafe

or promifed in the other.

If the bill was in facl drawn by a fervant, by the vid.

authority of a mafter, it is fumcient to fiate it as 346.

drawn by the mailer himfclf, unlefs the fub-

fcription be alleged, and then it mufi: be ilated

according to the truth of the cafe, that the fervant,

by the authority of his mafter, drew and fubfcribed

the bill on his mafter's account.

The fame obfervations apply -to the cafe of an vid.

indorfement or acceptance by the fervant, by the 564.

authority, and on the account of his mafter.

Where partners are concerned in the drawing,

negociating, or accepting of a bill or note, the

ufual way of introducing the partnerfliip, is to

mention.it by way of inducemient, and to flate that

one of them, according to the cuftom of merchants, vid.Morg.

fubfcribed, accepted, or indorfed the bill for the

partnerfliip account : but the allufion to the cuftom

is not abfolutely neceffary; nor is it abfolutely ne- ab. s. Ld.

celfary that it fhould be directly charged that the i^g^lT'*

partner a6ling for the reft fubfcribed, accepted, or

indorfed for the partnerfliip ; it is fufficient if, on •

the whole, it appear to have been fo.

Where
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EflTingtonv Where a bill is drawn in fcts, and the action is
Eaft
a Ld. brought on the firfl:, the ufual way of flating the

isllk.j^o. requefl to the drawee is,
*' that he requefted him

V. Keene/
" to pay that firft of exchange, (fecond and third

1 Sir. 224. „ ^Q^ p^j(jj following the very form of the bill;'*

and then it is not neceflary, in the fubfequent part

of the declaration, to aver that the fecond and third

were not paid, for if either of them was paid, that

. would be a fufficient defence at the trial.

Delivery being neceflary to give the bill an

operation, it muft be ftated that the drawer de-

livered it to the payee,

vid. page As the holder, in order to intitle himfelf to re-
'°^' '

cover againft the drawer or indorfor, is not bound

to prefent the bill for acceptance, when it is pay-

able at a certain time after the date, fo in that cafe

it is not neceflary to fl:ate any acceptance ; but if it

was payable at a certain time after fight, it is ne-

ceflliry to fl:ate that the bill was prefentcd for ac-

ceptance, and, if the truth will permit, that it was

accepted ; or that the drawee could not be founds

or refufed to accept.

Erefkinev. In an adlion againfli the acceptor, it mufl: be al-

2 str. 817. leged that he accepted the bill, for the acceptance

Raym. is the foundation of the adion ; but the manner of

acceptance needs not to be alleged.

And if the acceptance be alleged generally

without any fpecification of time, evidence of ac-

ceptance after time of payment will maintain the

declaration, though the acceptance be alleged to

have

1542.
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have been according to the tenor and effe6t of the

bill, for this fhall be conftrued as a general promife i Ld.

to pay the money, and the words "
according to V364, 365,

" the tenor and effed: of the bill" fhall be rejedled i Saik.

as furplufage ; but if the acceptance be alleged to Carth.459.

have been before the time of payment, perhaps evi-

dence of an acceptance after will not do.

If the bill or note v/as payable to order, and,the

adlion by an indorfee, fuch indorfements mufl: be

Hated as to fhew his title ; an indorfement by the

payee muft at all events be flated, becaufe without

that, it cannot appear that he made any order, on

the exiftence of which depends the title of the in-

dorfee. If the firft indorfement was fpecial, to any

perfon by name, in an aclion by an indorfee after

him, his indorfement muft for the fame reafon be

ftated : fo alfo muft all fpecial indorfements.

But if the indorfement was in blank, and the vid. pa^e

a(R:ion be againll the drawer, acceptor, or payee,
^'^°'^

no other indorfement is necelTary to be ftated than

that of the payee : in an adlion againft a fubfe-

quent indorfor, his indorfement at leaft muft be

added : in an adlion on a bill or note payable to

bearer, no indorfement needs be ftated, becaufe it

is transferable without indorfement

As a bill may be negociated at any time after it

iiTues, it is immaterial on what day the indorfe-

ment is ftated to have been; but if it be ftated to
vid.fupra.

have been before the time the bill or note became

due, an indorfement afterwards will probably be

conlidered
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confidercd as a variance. It is not efiential to ftate

a delivery by the indorfor ; that he indorfed the

bill or note, implies that he delivered it.

Kufhton V. In an aclion ag-ainfl: the drawer or indorfor of a

Do\.g.679. bill, or agamft the indorfor of a note, it is abfo-

iutely neceiTary, on account of non-payment of the

bill or note, to ftate a demand of payment from the

acceptor of the bill or the maker of the note, and

due notice of refufal given to the party againft

whom the adlion is brought ; for thefe circum-

llances are abfolutely neceiTary to intitle the plaintiff

to maintain his acTdon; and a verdict:!: will not help

him on a writ of error : the general rule of pleading
in this cafe is, that where the plaintiff omits alto-

gether to (late his title or caufe or aclion, it is not

•
- necellary to prove it at the trial, and therefore there

is no roo;m for prefumption that there was adlual

proof; where a demand on the acceptor, or notice

to the defendant, are not laid, there is no neceflity

to prove them; and if it were to be prefumed that

they were proved, no proof can make good a de-

claration, which contains no ground of adlion on

the face of it ; and though it be alleged that the

defendant promifed, that will not help the cafe ;

the promife is an inference of law% and the decla-

ration mufl contain pi emifes from whence that in-

ference may be drawn.

But if the title be only imperfcdlly fbated, with

the omiffion only of fome circumflances neceffary

to complete the title, they Iliall after a verdidt be

/ prefumed
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prefumed to have been proved ; and in fome cafes

no advantage can be taken of the want of them on

a general demurrer.

Thus due notice of the difhonour of a foreign Salomons... V. Stavely,
bill can only be by protelt ; yet the omittmg to B.R.M.24

allege a protefb in the declaration is only matter Doug. 624

of form ;
notice being alleged generally, it fhall notes.

be prefumed to have been given with all the ne-

celTary formalities, and if thefe be not proved at

the trial, the plaintiff cannot recover.

It is not neceiTary, in an action againllan indor- vid. ante,

for, to flate that the indorfee demanded the money 120.

of the drawer of a bill, or the firft indorfor of a

note, becaufe fuch demand is not neceffary to be

made in order to complete the title of the indorfee.

Whether the drawer of a bill, or the indorfor

of a bill or of a note, receiving the bill or the note

in the reg-ular courfe of neg-ociation before it has

become due, can maintain an adlion on it, againfl

the acceptor or maker, in the character of indorfee,

feems undecided ; no cafe of that kind is reported

in any book that I have had an opportunity of

confulting: that fuch adlions have been brought pcrj.Afh-

has been incidentally faid from the bench : there
j^ g'. iii*.

feems no good reafon why they may not be main-
LaXly,^'

rained : but the only cafe in which it is diredlly
i^^od.36.

held, that the drawer may maintain an aclion in

the character of indorfee, is no authority to eftablifli

this point: for there it appears that the bill was Beck v.

protefted for non-paym.ent before the indorfement; 14'G. ill.*

B R Bl.
and a more recent cafe, determined on principle. Term R^'p.O' I 1 C.B.89m

clearly the notes.
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clearly (hews that. a drawer or indorfor cannot

maintain an action againft the acceptor in the cha-

radler of indorfee, where the indorfement is after

the refufal of payment; becaufc, when a bill is re-

turned unpaid, either on the drawer or indorfor,

its ncgoc lability is at an end.

Vid. The adlion, therefore, in which the drawer or
Sj^raondsv.
Parmiiiter, indotfor, aftcr payment of the money in default of
lWiir.185.

^ ^

, ,- n •

vid.Morg. the acccptor, may recover, the nrli againfl: the ac-

44., so.

'

ceptor, and the latter againft any of the preceding

parties, muff: be brought in their original capacity

as drawer or indorfor, and not as indorfee.

In this action, after ftating the drawing of the

bill, the delivery, the necelTary indorfements, the

prefentment for acceptance, and the acceptance or

^2 Show. refufal to accept, it muft be further ftated, that at

the proper time it was prefented to the acceptor for

payment, who refufed, or that the acceptor could

not be found ; and if on a foreign bill, a proteft for

non-payment may be ftated ; then that it was re-

turned to the plaintiff, and that the defendant had

notice of the premifes.

iWiir.iSj. It may alfo be ftated, that the plaintiff paid the

contents of the bill, and, in the cafe of a proteft,

the cofts, intereft, and damages arifing from the

delay ; but this does not feem abfolutely nefccffary ;

vid.Morg. xh^i the bill was returned to the plaintiff implies

payment by him.

One who has indorfed a bill or note cannot, in

general, maintain an a6lion on a re-indorfement

to him, againft the party to w horn he indorfed it.

BiSHOF
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Bishop declared, on a PromifTory Note, made

by one Collins, payable to Bifhop or order, and

afterwards indorfed by him to the defendant Hay-

ward, who afterwards re-indorfed it to Bifhop.
^ On the general ilTue a verdid was given for the

plaintiff: a motion was made in arreft ofjudgment,

on the ground that there was no caufe of adlion

ilated on the record. The court obferved, that

the confequence of fupporting this verdidl wculd

be, that the plaintiff, without having any real de-

mand on the defendant, might recover againft him

by the judgment of the court, without allowing to

the defendant a poffibility of defending himfelf.

That on the trial it was only neceffary for him to

prove that the note in queftion was given, as ftated

in the declaration, payable to the plaintiff; that it

was indorfed by him to the defendant ; and re-

indorfed by the latter to the plaintiff. The defen-

dant could not deny thefe fads, and on proving

them he had proved his whole declaration, and

therefore intitled to a verdidl. But the court were

bound to fee whether,
- on his own flatement of the

cafe, the plaintiff had ihewn fufficient to intitle

him to judgment. There might be circumftances,

which, if difclofed on the record, might intitle the

plaintiff to recover againft the defendant on this

note, as if he had ftated that his own name was

originally ufed for form only; and that it w;as un-

derftood by all the parties,
that the note, though

nominally made payable to the plaintiff, was in

reality to be paid to the defendant; but then the

note fhould have been declared on according to its

O2 legal



196 OF THE REMEDY ON A BILL OR N0T2.

legal import. Here nothing appeared but that the

plaintiff, being the original indorfer of the note,

called on the defendant, who appeared on the re-

cord to be a fubfequent indorfee. Nothing could

be clearer in law, than that an indorfee might refort

to any of the preceding indorfors for payment ;

but the prefent adlion was an attempt to reverfe

this rule. The court could in this cafe prefume

nothing that wa^ not ftated on the record; the

cafes where prefumption was admitted \\ere where

the plaintiff ftated a title defeiflive in form, not

Bifhop V. where he had fhewn a title defedlive in itfelf, which

4 Term^
' was the cafc here.

Rep.^70. jp ^^Q drawee, without having effedls of the

vid. Smith drawer, accept and duly pay the bill, without

TermRepl having it protcftcd, he may recover back the
' ^'

money in an action for money paid, laid out, and

expended to the ufe of the drawer.

Any one who has accepted and paid the bill

Vid. ante, under protefl for the honour of the drawer or in-

dorfor, may have a fpecial adiion on the cuftom

againft the perfon for whofe honour he accepted

and paid.
—So alfo may he who has paid under

proteft for the honour of the acceptor ; and if in

accepting jor paying for the honour of any one, he,

who does it, retain the drawer or acceptor, and all

others obliged to him in due form of law, he may
fue the drawer, acceptor, or any of the prior in-

Starkey v. dorforS.
Cheefeman, , . -n-n /•
I Ld. It is not necenary, m any a6lion on a Bill of

iSaik.iig! Exchange or PromiiTory Note, to flate an exprefs
^'

promife by the dej^ndant ; the law im.pl ies a pro-

mife

I
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mife where the party is liable ; and therefore it is

fufficient, after flating the circumftances, te fay,

that by thefe he became liable to pay.

But it is ufual to allege an exprefs promlfe after

dating the liability, that no exception may be

taken to the addition of other counts in alTumpfit,

which are ufually added ; for it is faid that where iVent.153.
_ J Ti -r Vid.iSalk,

the declaration was upon the cultom, and likewile 24.

on an indebitatus ajfimpfity the judgment was ar-

refted, which could not have been the cafe had an

exprefs promife been added to the count on the

cuflom, becaufe it is an eftablifhed rule in pleading, , Term

that wherever the fame plea may be pleaded, and ^^' ^^

the fame judgment given on different counts, they

may bejoined in the fame declaration.

Instead of bringing an a6lion on the cuflom or vid.ante,

on the flatute, the plaintiff may in many cafes ufe T^ltL^ckv.

a bill or note, only as evidence in another adfion ; Term Rep.

and where the inflrument wants fome of the re-
^"^^^

.

quifites to form a good bill or note, the only ufe

he can make of it is to give it in evidence ; or if

the count on the inftrument be defective, he may

give it in evidence, in fupport of fome of the other

counts for money had and received, or money lent

and advanced, according to the circumftances of

the tranfadion.

A Bill is prefumptive evidence of money lent vid.

by the payee to the drawer, and a Note of money vlu"hli,3

lent by the payee to the maker, and both confe-
^'^^' *^^^*

quently of money had and received to the ufe of

O3 thQ
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vid. 3 the holder, whether they be payable to the bearer.
Term Rep. i j r i

183. or to the order or the payee.

Vid. ante, He who transfers a bill or note without indorfe-

pagego- meat gives no additional credit to the inftrument,

and therefore he cannot be fued on the inftrument

itfelf, nor is liable to anfwer in any fpecies of adlion

to any holder but him to whom he immediately

transferred it, and to him only for the coniideration

on which it was given, whether for work and labour^^

goods fold and delivered, money lent and advanced,

or any other legal confideration.

vid.Cham- BuT if the party who took the bill or note did not

Peiarivei 'tifc due diligence to obtain payment from the ac-

ceptor or maker, nor give due notice or their de-

fault to the party from whom he received it ; the

latter may either plead, or give in evidence, the

bill or note, to an. aclion on the original con-

fideration. - •' '

Vid. ante, The holder of the bill or note may fue all the

III.
"^'

parties who are liable to pay the money, either at

the fame time or in fucceilion, and he may re-

cover judgment againft all, if fatisfadion be not

made by the payment of the money before judg-

Vid.Gold- naent obtained againft all; and proceedings will

G?ace,
^^^ t>e ftaid in any one adion but on payment of

a Bi. Rep. ^1^^ ^^1^^ ^^^ ^Q^g |j^ j.|^^^j. ji^ion and the cofts in
749*

all the others in which he has not obtained judg-

ment.

ftVefey,
BuT though he may have judgment againft all,

"^'
yet he can recover but one fati^fadlion ; yet though

he
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he be paid by one, he may fue out execution for

the coils in the feveral adlions againfl the others.

And if he have recovered judgment in more than Windham

one action, a tender or the prmcipai recovered m idem v.

one, and the coils in all the reil, will prevent him iStr/515.

from taking cut execution; and it will be con-

lidered as a contempt of the court, if he take out

execution againfl: more than one.

MacDONALD drew a Bill of Exchange for 20].

on Bovington, who accepted it; the bill afterwards

came into the hands of Thompfon, who recovered

judgment againft Bovington, and charged him in

execution. Bovington having obtained his dif-

charge under the Lords' a6l in that fuit, Thompfon
fued Macdonald, the drawer, and recovered the

amount of the bill, on which Macdonald fued Bo-

vington, on his acceptance, and charged him in

execution. On a rule to difcharge Bovington out

of cuilody, it was contended, that he had fatisfied

the debt, by being charged in execution at the fuit

of Thompfon, and that he was not liable to be fued .

again for the fame fum. But the court faid, that

nothing could be more clear than that this was not

a fatisfacflion of the debt as between thefe parties,

though it w^as as between the defendant and

Thompfon : that to the holder it was a mcrc/ormal

fatisfa(fl:ion, and not like acflual payment:" that the

prefent plaintiff, having been obliged to pay the

amount of the bill fmce the defendant was charged
in execution at the fuit of Thompfon, had a right

to have recourfe to this defendant as acceptor ; for

O 4 that
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Macdonald that by this payment a new caufe of adlicn arofe

ton, r'"^" againfl the defendant, without regard to what had

^^eim
ep.

p^^^^j |jj^ ^^^ former adion.

Tpie plea generally pleaded to this adlion is that

of non-aiTumplit : but the defendant may, if the

truth will warrant him, plead non-affumpfit infrafex
annos ; for by ftatute 21 Jac. I. c. 16. actions on the

cafe, except u^on accounts between merchants, muft

be brought within fix years : and by the exprefs
S. 2, provifion of the ftatute of Queen Anne, all a6lions

on PromifTory Notes muft be brought within the

fame time as is limited by the ftatute of James,
with refpecfl: to acflions on the cafe*

But an acknowledgment of the debt, or a pro-
'mife to pay, made within fix years of the com-

mencement of the acftion, will take the cafe out of

the ftatute.

8W. 3M. To an acflion on the cafe on a Bill of Exchange

314.°

'

againft the defendant as acceptor, he pleaded, that

after acceptance he gave a bond in difcharge of it ;

it was held that this plea was bad, becaufe it

amounted to the general iflue; for the debt on the

bill being extinguiftied by the bond, the defendant

ought to have pleaded non-afllimpftt, and to have

given the bond in evidence.

ft P. Will. If any of the parties whofe names appear on the

1 Atk.107. bill or note become bankrupt, the holder may com.e

in under the commiflion ; and if he have received

no part of the money from any of the others, may
be admitted to prove the whole fum mentioned,

and receive a dividend on the whole.

If
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It afterwards any of the others become bankrupt,

he may prove the remaining fum, and receive a

dividend on that.

If all become bankrupt, before the holder has jAik.no.

received any part of his debt, he may prove the l^,f'
"^'

whole fum under each commiflion ; and though he

afterwards receive a dividend under one, his divi-

dend under a fecond fhall be calculated according

to the whole fum originally proved, not on what

remains due after deducing the fum received

under the firi^ com.miffion ; but if the fum fo cal-

culated exceed the fum remaining due, he fliall

only receive fo much as is equal to that remaining

fum : the fame rule is to be obferved with rcfpedt

to the calculation of the dividend under each com-

miflion, till the holder fhall have received 20s, in

the pound on his whole debt.

The general rule with refpedl to debts carrying i Atk.75,

intereft, in cafe of bankruptcy, is that all interefl:
^^'

ceafes from the date of the comm.iffion ; but if there

be an eilate fufficient to pay twenty fhillings in

the pound, and a furplus, interefl fliall then revive,

and be paid up to the final difcharge of the debt. /

If a man accept a bill without confideration, vid. Chll-

and the drawees, after negociating it, become bank-
v."iffe*nand

rupts, and the holder, inftead of coming in under
^5J^)[iJ;^j3'.

the commiflion, choofe to refort to the acceptor

for the whole fum, which he pays after the bank-

ruptcy, this is fuch a debt as the acceptor cannot

prove under the commiflion, and he may therefore

recover againft the drawers, notwithftanding their

certificate.
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certificate. So if the payee of a PromilToiy Note

pay the amount of it to an indorfee, after the

vicLHowis bankruptcy of the maker, he may recover againfl

^.Ternf the maker, notwithflanding his bankruptcy and
Rep. 714. .

r'

certificate.

CHAP. IX.

•

Of the Proof neeejfary at the Trial, aiid of ihe De^

fenee that may hefei up there.

-TX Great part of what may be faid under this head

neceffarily rifes out of the general doctrine explained

in the preceding chapters, and will therefore in

fubflance be little more than a repetition, though

different in form.

The plaintiff mufl in all cafes prove fo much of

W'hat is necefiary to irxtitle him to his adlion, and

of what rnuft be flated in his declaration, as is not

from the nature of the thing and tne fituation of the

parties neceiTarily admitted.

\\A. In an adion againfl the acceptor, it is a general

jen\s v.^* rule that the drawer's hand is admitted, becaufe
\

sn\ 046.
the acceptor is fupofed to be acquainted with the

NeaT, ^3 Writing of his correfpondent, and by his acceptance
Bur. 1354. i^g holds out to every one who Ihall afterwards be
1 Xil. 39c. J

the
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the holder, that the bill is truly drawn : it has in- Ld. Tfmr-

deed been lately fuggeftcd from high authority, Houreof^

that this rule has probably not been eftablilhed on the'crjeof

the mofl: mature confideration, and that if it Ihould !!!f,^'fw

ever come to be the fubjedl of future difcufllon,
^^'"^^^^''5,

there might be fome reafon to alter it
,« cafes, it

was faid, might be imagined, where the knowledge
of the drawer's hand might more naturally be fup-

pofed in other parties than in the drawee : that the

^ payee generally received the bill from the drawer,

who w^as his correfpondent, and that therefore the

prefumption was, that he knew as well as the ac-

ceptor, or perhaps better, whether tlie bill was in

fa(^t drawn by the perfon by whom, on the face of

it, it imported to be drawn, and that from the pri-

vity between them, the fame knowledge might be

imputed to his aflignee.
—But thefe obfervations

feem by no means fatisfaclory. By accepting a

bill, the drawee evidently fiiev/s, that he has no

doubt of its being in the hand of the perfon ap-

pearing as the drawer^ he may have had advice of

an intention to draw upon him ; he may have ef-

feds of the drawer in his hands, or he has fomc

good reafon for honouring his bills ; the payee, on

the contrary, may in many cafes be entirely un-

known to the drawer ; the bill may have been re-

mitted to him by a correfpondent, whofe name

does not appear upon it ; or if in fadl the remitter

be the payee, who of ccurfe knows the drawer's

hand, he cannot, along with the bill, tranfmit that

knowledge to the indorfee, who is the perfon that

3 has
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has it prefented for acceptance ; much lefs can any

of the fubfequent holders be fuppofed to have any

knowledge of the hand of the drawer; it would

therefore be producftive of much inconvenience, if

in an action againft the acceptor, the plaintiff were

to be held to the proof of the drawer's hand : on

the event of the bill's not being really drawn by
the perfon whofe name appears upon it - as the

drawer, the true queftion is, to whom is negligence

or want of caution to be imputed ? to the holder^

who, in mofi: cafes, if he has any knowledge of the

drawer's hand, has that knowledge from accident,

and not from the nature of the tranfadlion? or to

y.' Ne^ir^ the acceptor^ who, by his acceptance, impliedly tells

\^^^'
the perfon prefenting it, that he undertakes for the

bill's being a true one? To the acceptor ctx\.2^\v\y:

And therefore, if the bill be in fad. forged, 'tis he

who mud fuftain the lofs.

In an aclionagaind the acceptor, therefore, where

the acceptance was on light of the bill, whether in^

writing on the bill or by pa/ol, it is not neceiTary

to prove the hand writing of the drawer. Biit if

the acceptance was without fight of the bill, the

acceptor is not precluded from difputing the band

of the drawer ; if in truth the hand writing of the

latter was forged, the acceptor could not fet off, in

account with him, the money paid on that bill ;

and as he did not fee the bill at the time of accep-

tance, he has not entered impliedly into any en-

gagement, that the very bill on which the fuit is

founded, w^as drawn by his correfpondent, ?rid con-

fequently

Vid. page
72.
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fequently no negligence can be imputed to him, ill

not having taken ciue precaution to be fatisfied that

the bill was in the hand writting of the drawer: in

fuch a cafe, therefore, it is neceflary that in an ac-

tion againft the acceptor, the fignatureof the drawer

lliould be proved ; that of the acceptor himfelf muft

of courfe be proved, and that of every perfon

throughwhom the plaintiff, from the nature of the

tranfadtion, mufl: necelTarily derive his title.

On a bill nayable to bearer, there is no perfon
'^"^'^- P^g*

through whom the holder derives his title; in an

adlion againft the acceptor, therefore, he has only to

prove the hand writing of the acceptor himfelf.

But to a bill payable to order, the holder can

have no title, unlefs the payee have adlually expref-

fed his order by indorfemente The engagement
of the acceptor is not to pay to every one v/ho fhall

happen to be the bearer, but to thofe only who fnali

be entitled by the order of the payee : It has there-

fore long been a general rule, that in an adlion

againft the acceptor of a bill payable to order, the

plaintiff muft prove the hand writing of the payee

or firft indorfor : if his indorfement be fpecial to

" another perfon,'' or to "
another, or his order,"

the fame rule, on the fame principle, applies to the

indorfem.ent of that other perfon, as it does to the

indorfement fpecifically made of every fubfequent

indorfor, between the payee and plaintiff. If the

indorfement of the payee be general, the proof of

his hand writing is fufficient ; that of any other of

the indorfors is not requiftte, though all the fubfe-

Quent
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^ quent indorfcments be ftated in the declaration ;

for by indorfing generally, the payee has fhewn his

order to be, that the bill fliould be payable to any

Vid. page fubfequent holder; and accordingly it has been
^

lliewn, that any fuch fubfequent holder may declare

as the indorfee of the firft indorfor, or of that in-

dorfor who firil indorfes in blank : but in this cafe,

in order to render the evidence correfpondent to

the declaration, all the fubfequent names muft be

ftruck out, either at the time of the trial or before.

Vic!, ante, BuT the plaintiff, in the cafe of a transfer by de-
* '

livery, which may be either when a bill is payable

to bearer, or when a bill payable to order is in-

Race?
^'

dorfed blank, may be called upon to prove that he

p^cock^v! g^^'^ "^ good confideration for it, without the know-

Soug!633. ^cdgc of its having been flolen, or of any of the

names of the blank indorfors having been forged.

Notwithstanding this general rule, that, in an

action againil an acceptor of a bill payable to order,

the hand writting of the firfl indorfor mull be

Hankey v.
proved at the trial, a cafe is reported, where it is

Sayer 223. faid to have been held, that fuch proof is not al-

ways necelTary: by the report it appears, that it

was proved that the defendant had accepted the

bill ; that there was no a^Uai proof, that the name

of one of the indorfors was of his hand writing ;

that the name o^ that indorfor, and thofe of all the

other indorfors, was upon the bill at the time of the

acceptance, and thai at thai time the defendant pro-*

mifed to pay the hill : this evidence was left to the

jury, who found a vcrdid: for the plaintiff.
—The

queftion
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queillon being agitated, whether, upon this evi-;

dence, the matter ought to have been left to the

jury, the court held that it ought, and are reported

to have exprefTed themfelves thus :

"
It is in general . ^

^

neceiTary to give a<flual proof, that the nanrie of

every indorfor is of his hand writing; but it is

" not necelTary to do this in every cafe : in the

prefent it was a matter proper for the determina-

tion of the jury, whether the acceptance of the

bill, when the names of all the indorfors were

upon it, together zvitb the promife of the defendant
*'

to pay ity did not amount to an admifioni that the

** nam.e of every indorfor is of his hand writing,
*^ that admiflion fuperfeding the neceiTity of adlual

<*

proof."

But the authority of this cafe appears to be very

doubtful ; unlefs all the indorfements were fpecial,

which they are not dated to have been, the general

rule as laid down by the court extends too far; the

report, therefore, is at leaft inaccurate. It is dif-

ficult to conceive how a proi^iife to pay the bill,

made at the time of the acceptance, can be confi-

dered as an admiflion of the hand writing of the

indorfors; and it has beealately decided that fuch
^'J^g^iI^J*

admiflion is not to be prefumed from the circum- if^^^Tr^ Rep, 654.

fiance of the indorfements being on the bill at the

time of the acceptance. The acceptor only looks

on the face of the bill, which purports to be in the

hand writing of the drawer, w^hich he is therefore

precluded from afterwards difputing ; he never

looks, or at le^ft is not fuppofed to look, at the

back
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back of the bill; and if he did, he cannot be pre-

fumed to admit the hand writing of the indorfors,

becaufe his privity is not with them,—it is only

with the drawer.

Vid.ante, Where the acceptance is conditional, the event

pas^7^)7 •

Qj^ which the condition depends mud be proved to

have taken place before the commencement of the

action.

Vk\, Col- In a^ a(fi"ion by an indorfee againft the drawer,

£metr, BL ^^^ fame rulcs obtain with refpecl to proof of the
1 enn ep.

j,^,^^^ Wiitinp" of the indorfors, as in an adlion ao;ainit

the acceptor.

That of the drawer himfelf mufl of courfe be

Vui. page proved: It mil ft alfo be proved, that the plaintiff

has purfued that diligence with refpesfl to the

drawee, and given fuch notice to the drawer, of the

default of the former, as are fliewn in a formei^

chapter, to be neceffary on his part to intitle him

to have recourfe to the latter.

From the rule that, in an aclion agalnfl the

drawer or acceptor of a bill payable to order, there

muft be proof of the fignature of the firll: indorfor,

and of all thofe to whom an indorfcment has been

fpecially made, has arifen the queftion which has

fo long agitated the commercial world on the fub-

jecft
of indorfements, in the name of fiditious

payees.

A BILL pavable to the order of a fiditious perfon.
Stone V. J . 1 r '• • • .

Fi-Eciand, and mdorfcd in the iidiitious name, is not a noveltv

tings at among merchants and traders. A cafe of that kind

aftirEaiiJr appears to have been brought to trial upwards of
1 erm,
i7<39.- twenty
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twenty years ago. It was an adlion by the in-

dorfee againfl: the acceptor of a Bill of Exchange,

payable to Butler and Co. and their order, and in-

dorfed in that name. The plaintiff was fo far from

proving it to have been indorfed by any perfons ufing
 

that firm, that his own witneffes faid, they believed it

was indorfed by Cox thj drawer. It alfo appeared,
that there was a houfe of Butler and Co. with

whom Cox had dealings, but it w^as proved that the

bill in queftion had never been in their hands ; it

was admitted that the bill was a true one, and that

the defendant had regularly accepted it; it ap- 3 Term

peared further, that the acceptor had exprefAy pro-
' ^^ '

mijed to pay^ at the time the holder had difcounted

the bill ; but it was infilled, that the indorfement

being fictitious, the plaintiff had failed in making
out an effential part of his title. Lord Mansfield

obferved, that the intent of the bill was only to

enable (7^;^ to raife money, and the reafon why it

was not made payable to his order, was, that there

were other bills- at that time payable to his order,

and if this had been fo too, there would have been

too many in the fame nam.e in circulation at the

fame time, which would have had the appearance

of fictitious credit; that names were often ufed of

perfons who never cxifted : the defendant, by his

acceptance, and promijing exprefsly io pay the bill^

had enabled Cox- to put it in circulation, and

havincr fo done, he fhould not avail himfclf of an

objedion that the plaintiff had not completely made

out his title.
 

P  

- But
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But in the years 1786, 1787, and 1788, two or
'

three houfes, connedlcd together in trade, entering

into engagements far. beyond their capital, and ap-

prehending that the credit of their own names

would not be fufficient to procure currency to their

bills, adopted, in a very extenfive degree, a pradlice

which before had been found convenient on a

fmaller fcale. So long as the acceptors or drawers

could either procufe money to anfwer their bills, or

had credit enough with the holder to have them re-

newed, the fubjed: of thefe ficftitious indorfements

never came in queflion. But when the parties

could no longer fupport their credit, and a com-

miflion of bankruptcy became necelTary, the other

creditors felt it their interefl to refill the claims of

the holders of thefe. bills, and infifted that they

fhouldnot be admitted to prove their debts, be-

caufe they could not comply with the general rule

of law, which requires proof of the hand-writing

of the firfl indorfor. The queftion came before

the Lord Chancellor, by petition : He direded

trials at law, and fcveral have been had; three

againft the acceptor in the King's Bench, and one

againft the drawer in the Common Pleas ; though

not all exprefsly by that direction.

Tatiock V. In the firfl cafe againfl the acceptor, befide the

Term Rep. general counts for money paid by the plaintiffs to

^'^^'
^ the defendant's ufe, and j.no^ey had and received by

the defendant to the plaintiffs* ufe, there were alfo

two fpecial counts laid on the bill itfelf : The firfl

was in the terms of the bill,
** that the defendant

5
*^ and
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** and others drew a Bill of Exchange on the defen-

'*
dant, payable to Grigfon and Co, or order, three

" months afterdate, which the defendant accepted ;

" and that Grigfon and Co. indorfed it to Lewis
'^

-'.nd Potter, who indorfed it to the plaintiffs/'

The fecond count ftated it to be ^' a bill drawn as

"
above, in favour of certain perfons trading under

*' the firm of Lewis and Potter, or order, and in-

'* dorfed by Levv'is and Potter to the plaintiffs."

The circumilances proved at the trial were thefe:

That there was a houfe of trade at Nottingham
under the firm of Harris, Harris, and Plant, of

which the defendant was one of the partners, and

that the defendant alone carried on bufinefs in

Wood-ftreet, and refided in London; that the body
of the bill, as well as the fignatures of the drawers

^ and acceptor, were in the hand-writing of the defen-

dant ; that no fuch houfe of trade as that of Grigfon
and Co. was concerned in the tranfadion, but that

the defendant had drawn the bill payable to Grigfon
and Co. at the requeft of Lewis and Potter; that

the indorfement in the names of Grigfon and Co.

was fidlitious, and that before the bill became due

the defendant knew that to be the cafe, but it did

not exprefsly appear whether he knew it at the

time the bill was drawn; that the indorfement of

Lewis and Potter was in the hand-writing of one

of the partners of that houfe, and that they received

the bill from the defendant and delivered it to the

plaintiffs : that the value of the bill was paid to

the houfe of Lewis and Potter in draughts on

, P 2 bankers.
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bankers, which were afterwards paid in cafh ; and

that the defendant had credit given him in account

with the houfe of Lewis and Potter for the value of

the bill.

To this evidence the defendant's counfel de-

murred, as not fupporting any count in the de-

claration.

Lord Kenyon, in giving the opinion of the

court, faid, that in deciding on this particular cafe

they did not wifh to have it underftood that they

meant to infringe on the rule as applicable to cafes

in general ; for that generally fpeaking there was

no doubt but the indorfee of a Bill of Exchange,

payable to order, muft, in deriving his title, prove

the hand-writing of the firft indorfor. But that

this decifion proceeded on the fpecial circurn-

ftances of this particular cafe, that the defendant,

at the time of entering into this engagement, knew

there were no fuch perfons as Grigfon and Co. and

therefore that in point of formal derivation of title,

that which is ufually jdone could not be done in

this cafe. That, on the firft count of this decla-

ration, the opinion of the court did not proceed,

neither was it neceiTary to fay any thing on the

Ld, Ken- the fecond ; though if it had been necelTary to re-

fort to that, he himfelfhad an opinion on it. But

the counts on which the judgment of the court was

given, were thofe for mo^iey paid, and 7noney had and

Ward V. received. In Lord Raymond's time it had been
Evans, ^

^

aLd.Ray- decided, that a o-Queml indeh'ta/us ajTumpfit mio-hc

be maintained to recover money for the value of a

Bill
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Bill of Exchange which was not paid. That cafe,

indeed, had been on a bill payable to bearer, but

the dodlrine of that cafe was a fufficient foundation

for the opinion of the court in the prefent, and had

been recognized in a fubfequent cafe by each of the Grant v.

judges of this court,
" That to give fuch a bill is,

^^"§^^"'

*' as it were, an aflignment of fo much property,
" which becomes money had and received, to the

" ufe of the holder of the bill." Here the defen-

dant, being a debtor to the houfe of Lewis and

Potter, drew a bill, which he delivered to them,

and drew it in terms which could not be proved in

a formal manner : He was not only privy to the

tranfadlion, but the very negociator of it ; and by

drawing it, he put himfelf in a fiiualion to pay,

what he was in confcience hound to pay ; therefore

it was an appropriation of fo much money to be paid

to the perfon who (hould become the holder of the

bill.

In the next cafe, the firfl count flated the Bill Vere v,

of Exchange to be drawn by Livefay and Co. on 3 Term

the defendants, in favour of Lawrence Alhworth,
^^' ^ ^'

who was alfo a fictitious perfon, and by him in-

dorfed to the plaintiffs. The fecond count ftated

the bill to be payable to the hearer ; the third payable

to the order of the draw^ers, and indorfed by them

to the plaintiffs ; then followed the money counts.

An attempt was made on behalf of the defen-

dants to diftinguilh this cafe from the former,

becaufe there was no evidence that, in point of fadir,

they received any value for the bill, and that there-

P3 fore
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fore they could not be liable on the mo^tey counts :

But the court faid, that the acceptance of the de-

fendants was alone evidence that they had received

value from the drawers, and that on the demurrer

to evidence, the court might draw the fame infe-

rence which would have been drawn by the jury.

Ld. Ken- Three of the court alfo thought, that the plaintiffs

^fhbiritj. might recover on the fecond count, which dated
and BuUer i , .,i ^ ^ \ i

J.
the bill as drawn payable to bearer.

The next cafe againft the acceptor having alfo

Minet V. a count, in which the bill was ftated to be drawn
Gibfon,

'

. ^
3 Term payable to bearer, and the court being of opinion

that it was decided by the lafl, gave judgment for

the plaintiff without hearing any argument, and

added, they underftood it had been agreed to turn

it into the fhape of a fpecial verdi<5l, that it might~

be carried up to the Houfe of Lords.

On the authority of thefe two lait cafes againfl

Collins V. the acceptor in the King's Bench, was decided the
lEiiictt

-Bi. Term cafe againfl the drawer in the Common Pleas, the

^l^[

' '

circumflances of which are ftated at full length in

the laft chapter, judgment being given for the

plaintiff on the count which ftated the bill as being

drawn payable to bearer.

The cafe of Minet and Gibfon after having been

folemnly argued before the Houfe of Lords, was at

laft decided in favour of the holder of the Bill by
the opinion of a majority of the judges.

—The cir-

cumftances ftated in the fpecial verdid; were thefe :

LivESAY and Co. made a certain inftrument in

writing, diredcd to the defendants, requiring them,

three
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three months after date, to pay to J. White, or

order, 72 il. 5s.; Livefay and Co. knew, at the

time of making it, that no fuch perfon exifted as

J. White, mentioned in the bill ; an indorfement

in writing was afterwards made by Livefay and Co.

purporting to be the indorfement of J. White, and

requiring the contents of the bill to be paid to

Livefay and Co. or their order: Livpfay and Co«

afterwards indorfed (by A. Goodrich, by procu-
ration of Livefay and Co.) to the plaintiffs for a

full and valuable confideration, when the plaintiffs

became the holders of the bill^ the defendants

afterwards accepted, with the full knowledge that

no fuch perfon as J. White, mentioned in the bill,

exifted, and that the name of J. White, fo indorfed

thereon, was not in the hand-writing of any perfon

of that name. The defendants at the time of

making and accepting the bill had not, nor had

they at any time fince, any money, goods, or effedls,

of or belonging to Livefay and Co. or of the plain-

tiffs, in their hands.

Beside the money counts, the declaration con-

tained feven fpecial counts on the bill,—The firffc

flated that Livefay and Co. made a Bill of Ex-

change, diredled to the defendants, requiring them,

three months after date, to pay 72 il. 5s. to John

White, or order ; Livefay and Co. well knowing
that no fuch perfon as J. White exifled ; on which

bill an indorfement was made, purporting to be the

indorfement of J. White named in the bill, re-

quiring the contents to be paid to Livefay and Co.

P 4 Pr
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or order; that Livefay and Co. (by one Ablolom

Goodrich, by procuration of Livefay and Co. ) in-

dorfcd to the plaintiffs ; and that the defendants

accepted it, knowing that no fach pcrfon as J.

White exifted, and that the name of J. White fo

indorfcd was not the hand-writing of any perfon

of that name.

The fecond count, after flating the drawing of

the bill, as in the firft, proceeded thus : Livefay

and Co. knowing that J. White was not a perfon
•

dealing with, or known to Livefay and Co, and

ufing the name of J. White on the bill as a nominal

perfon only, and intending not to deliver the fame

to him, or to procure the fame to be acftually in-

dorfed by him ; on w hich bill a certain indorfe-

ment was made, requiring the payment to be made

to Livefay and Co. ; and that Livefay and Co. in-

dorfed to the plaintiffs, without having delivered

the bill to J. White, and without any a6i:ual ia-

dorfement or allignmAent of the bill by White.
'

The third count flated, that the bill was made

payable to themfelves, Livefay and Co. by the

nam^e and defcription of J. White.

The fourth treated it as a common bill, payable

to J. White, or order, and flated that J. White in-

dorfed it to the plamtiffs.

The fifth as payable to hearer ^ and that the

plaintiffs were the bearers.

The lixth payable to J. White, or order ; with

an averment that, when the bill was made, there

was no fuch perfon as J. White, thefuppofcd payee,

but
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but that the name was merely fidlitious ; by reafon

whereof the fum mentioned in the bill became and

was payable to the bearer thereof, according to the

effecfl and meaning of the bill; averring alfo, that

the plaintiffs were the bearers and proprietors

thereof.

The feventh count ftated, that there was a part-

nerfhip, or houfe, of certain perfons ufing trade,

as well in the name and firm of Livefay and Co. as

in the name and firm of J. White ; that the lafl-

.
mentioned perfons made a certain other bill, (the

hand of one of them on their joint account, and in

their copartnerfhip name and firm of Livefay and

Co. being thereto fubfcribed) and diredled it to the

defendants, requiring them, three months after date,

to pay to the faid lad mentioned copartners, by the

name of J. White, or order, 721I. 5s. ; and that the

faid lafl-mentioned copartners afterwards, by a cer-

tain indorfement in writing, appointed the contents

to be paid to the plaintiffs, and delivered the bill,

fo indorfed, to them.

One obfervation naturally prefents itfelf to the

mind on the infpedlion of this record : The two

firfl: counts flate in fubflance all the circumf^ances

found by the fpecial verdidl, yet judgment was

given for the plaintiffs,
not on one of thefe, but on

the fifth count, which flates the bill as payable to

bearer: It appears fingular that a court of juflice

ihould decide, that a man fhould have a right to

recover on a general count, fupported by fpecial

circumflances given in evidence, and that thefe

very
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very circumflances, when flated fpecially on the

record, fnould not be coniidered as fufficient to

fuftain the adlion.—It feems impoflible to account

for this apparent inconfiftency in any other way
than by adverting to the declaration in the cafe

of Vere and Lewis, and the judgment given upon

it; in that there is no count which ftates the cir-

cumftances fpecially; but the court being of

opinion that the plaintiff was entitled to recover,

thought the count, which flated the bill as payable

to bearer, was a fufficient foundation for their

judgment; and a like count appearing in the cafe

of Minet and Gibfon, they gave judgment on that,

without adverting to the two counts, which flated

the fpecial circumflances of the cafe.

This inconliflency being pointed out by the

counfel for the plaintiff in en or, in the Houfe of

Lords, as one ground of impeaching the judgment
of the court below, it was obferved in anfwer, that

there being in fad but one caufe of aclion, the

plaintiff could have judgment only on one count,

and confequently judgment was neceifarily entered

for the defendant on all the red; and if upon-the

whole record there appeared a fufficient caufe of

acTiion, but the judgment was entered on the wrong

count, the court of error would redify it.

Independently of the rule which requires the

proof of the hand-writing of the lirfl indorfor, one

preliminary objedion has been made to the holder's

right of recovery in any form of adion againfl the

drawer or acceptor ; The very ad of indorfing on

a bill
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a bill a name which belongs to nobody, is, it is faid,

in itfelf a felony ; it has a general tendency to de-

fraud, though the fraud be pointed againft no par-

ticular individual ; and in all cafes which have

arifen, has actually defrauded the holder of the

bill, by impoling on him the idea of a fecurity

which does not exift. The act too offending the

bill into circulation with a fidlitious name on it, it

is faid, is a felony in him who is privy to the

tranfadlion.

Whether each or either of thefe ads be in re- ,

ality a felony admits of confiderable doubt ; and is

one point on which the opinion of the judges was re-

quired by the Houfe of Lords. On the fuppoiition

that that opinion was to be given in the affirmative,

the advocates on the part of the defendant to the

action infifted, that the holder of the bill could not vid. %

recover againft either the drawer or the acceptor, be- ^^l^ gff
'

caufe he could not make title, through the medium
cfB.^io'

of a felony, in another ; that a felony contaminated a .

tranfadion, and the civil remedy was completely

merged in it by the policy of the law, to prevent, as

much as poflible, crimes from going unpunifhed. poug.6if

The cafe of Peacock and Rhodes, they faid, could

not be cited in oppofition to this dodlrine ; for in that

cafe the bill having been regularly indorfed by th

payee, and having, though after having been ftolen,

come to the hands of the plaintifffor a good confide-

ration, he was only under the necedity of proving the

hand-wTiting of the firft indorfor, and was bound to

jnake no part of his title through the perfon who flole

the
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the bill : but here the plaintiff deriving his title

through the indorfement, which was a forgery, was

neceffarily barred of his adlion. To this it was

anfwered, that this propofition with refpecft to the

effe6t of the felony was not true to fuch an extent ;

it was true, indeed, that a civil action could not

be maintained, where the caufe of action was

grounded wholly on an adi of felony ; as if one dole

a horfe or money, the owner could not maintain

trover, or money had and received againfl: him, be-

caufe the civil remedy was merged in the felony :

if the horfe came into the hands of another perfon,

under circumftances which would not amount to a

change of property, the original owner might re-

cover him from that perfon; though, therefore,

the felony might be an anfwer to an action againfl

either the drawer or acceptor, where it appeared

the defendant was guilty of the felony, yet that

would not preclude the plaintiff from recovering

againft the other if he did not appear to be guilty.

The advocates on the other lide of the queftion

in the Houfe of Lords, profeffing not to impeach

the judgment of the Common Pleas, in the cafe of

Collins and Emett, in which the defendant was

perfedlly innocent of the fuppofed felony, were

fatisfied to maintain, that where the facft of the

felony could be fixed on the defendant, that was a

bar to a civil a6lion.

In a tranfaclion of this kind it is apprehended,

that whoever in fad makes the fiditious indorfe-

ment, both the drawer and acceptor muff in general

be
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be guilty of publifhing the bill with that indorfe-

ment on it, knowing it to be fidlitious.

I In fuch a cafe, whether this amounts to a felony

is certainly a preliminary queflion; for though,

independently of that queflion, the plaintiff might

be entitled to recover, yet if in fadl it Ihall be de-

cided to be felony, he muil necefiarily be precluded

from his adion, becaufe, if he were to recover at

all, he mull recover againft the felon himfelf.

But it may happen that the acceptor may not

know that the bill he accepts is attended by any

circumftance different from thofe attending Bills in

the ufual courfe of bulinefs ; as where the bill is

brought him for acceptance by a third perfon,

either before the indorfement is made or afterwards,

without intimation of the payee's being fiditious :

The drawer too, even in common cafes, may be fo

far unaffeded with the felony, that he may not be

guilty of publifhing the bill with a falfe indorfe-

ment on it, knowing it to be falfe, for it may be

carried out of his hands before the indorfement is

made : and in fome cafes, as in that of Collins and

Emett, the perfon appearing as the drawer may be

perfe6lly ignorant of the tranfadlion.

In any of thefe cafes, therefore, in which the de-

fendant may appear to have adled without know-

ledge of the circumftances, the queflion of felony

cannot be coniidered as preliminary to the decifion

on the plaintiff's right of acflion : If the adherence

to the rule which requires proofof the hand-writing

of
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of the firfl: indorfor be fo rigid, that the plaintiff

can in no form of adlion recover without it, that is,

of itfelf, fufficient without the intervention of the

felony : If an a(ftioii in any form can be fuilained,

in which that rule may be difpenfed with, then it is

not through the felony that the plaintiff derives his

title, and confequently he cannot be affeded by the

deciiion of that queftion.

If this reafoning be well founded, it follows that

whatever that deciiion might have been, the general

was queftion ftill open to difcuffion ; if in the aflir-

mative, then in thofe cafes only where the defendant

is innocent; if in the negative, then in all cafes.

3 Term In fupport of the judgment on the fifth count,

fj?.*
^^^' which ftates the bill as being drawn payable to

bearer, it had been urged that in dating an agree-

ment or a deed in pleading, it is fufficient to ilate

the legal operation of it, though there might be a

verbal variance between that and the inilrument

Co. Lit. itfelf: as where a leafe is made jointly by B. tenant

*^' **

for life of C. and him in remainder or reverfion in

fee; during the life of C. this may be flated as the

leafe of tenant for life, and the confirmation of him

. in remainder or reverfion, that being then the legal

operation of the deed ; and, for the fame reafon,

aft^r the death of C. it may be fi:ated as the leafe of

the perfon in remainder or reverfion, and the con-

firmation of B*

Bl.Tei-m So here, it was faid, though the bill appeared on

Rep. c. B.
j.|^^ f^^g Qf -^^ ^Q ^g payable to order, yet as no-

body
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body cxifted who Could give fuch order, the en-

gagement mujl: be to pay the bill, whkh ^\;as, in.

effedt, to render it payable to the bearer.

If, however, recourfe mud be had to the inten-

tion of the parties, it would feem that it is only in

the cafe of a ^laitk indorfement in the name of the

fidlitious payee, that the bill mufl: be conlidered as

in effedl payable to bearer ; where the indorfement

IS /pecial, as it was in the prefent cafe, the intention

to be attributed to the parties is, that it fliould be

payable to the order of him to whofe order it is

made payable by the fid:itious indorfement, and

then the third count would have been better adapt-

ed to fupport the judgment than the fifth.

But it was objedled that this argument was not

applicable to the prefent cafe ; for though it muft

be admitted that a deed mufl: be ftated according to

its legal operation ; yet that operation mufl: appear

on the face of the deed itfelf, without any collateral

circumftances to explain it, contrary to the evident

meaning of the words.

With refped: to the joint leafe of tenant for life,

and him in remainder or revcrfion, if the feveral

interefts wliich they had in the land did not appear

in the deed, yet the operative words of the leafe were

not of that fixed and determinate meaning that

they could not admit of a different conftrucflion, if

collateral circumftances required it, in order to

give them effedl : But the words *'

payable to order"

and "
payable to bearer'* were fo peculiarly appro-

priated to the diftind fpecies of bills in which they

were
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were refpedlively ufed, that the one could by no

poflibility be conftrued to mean the other.

A STILL (Wronger objedlion to the judgment*s

being fupported on this count, arifes from a quef-

tion put to the counfel by the Lord Chancellor,
" Whether an adlion could be maintained on this

•*
bill againft an indorfor ?'' That an action may be

maintained againft an indorfor of fuch a bill can

admit of no doubt : It is, from the frame of it,

payable to order, and transferable by indorfement;

and in an adion againft an indorfor, no qu eftion

could arifc about the fictitious payee, becaufe, as

will be feen hereafter, in that adion the plaintift^ de-

. rives no part of his title, through any of the parties

to the bill who precede the defendant : But a bill

payable to bearer, being transferable by delivery,

cannot regularly be indorfed ; and it feems^ from

the queftion, to have been fuppofed that no adlion

could be maintained againft the indorfor; though
no doubt was entertained but that it might, even

when it was held, that a bill payable to bearer could

not be the fubjedl of an adlion by the indorfee,

againft the acceptor or drawer. If, therefore, the

judgment were affirmed on this count, it would

follow that the fame inftrument muft, in one cafe

be confidered as a bill payable to bearer, and in

another^as a bill payable to order, both of which

it cannot be : But the difficulty fuii^sefted with ref-

pecfl to the period when the bill ftiall be faid to

ceafe to operate as payable to bearer, and afTume

the charader of a bill payable to order, admits of

Sin
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an eafy folution : As againfl the drawer and acceptor

it operates as the one ; as againft the indorfor it

operates as the other.

So general feems to be the opinion that there

ought to be a flricft adherence to the rule which has

given rife to this queftion, that the count which

dates the bill in its own terms, appears to have

been abandoned on all fides : The plaintiff's counfel

in the cafe ofTatlock and Harris abandoned it:

the advocates on the fame fide in the Houfe of

Lords abandoned it ; The Court ' of King's Bench

profelfed, that on it their opinion did not proceed;

and the Lord Chancellor, in his addrefs to the Houfe

on the fuhjevfl of the queitions to be referred for

the opinion of the judges, feemed to think it could

not be fupported by the fpecial verdicfl.

One general objedlion was made to all thofe

counts which were founded on the bill itfelf : It is

only in favour of the cuftom of merchants that the

pradlice is founded of declaring on thofe inflru-

inents as fpecialties ; and if fuch a bill was not

within the cuftom of merchants, then the plaintiff

could not recover on thofe counts : That fuch a bill

was not within the cuftom of merchants, it was

argued, appeared from this, that in no book on the

fubjedl was there to be found any allulion to a bill

of this kind ; the ufage had provided, and the law

had acknowledged two forts of bills, which were

fufHcient to anfwer every purpofe of trade, where

the parties had no fmifter view ; if it was wifheci to

facilitate the circulation of the bill, it might be

Q made•v^
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made payable to bearer ; if to confine it within

certain limits, it might be made payable to order ;

but this was a new invention to enable men to raife

money by a fraud, and it could not be pretended

that this was within the cuftom of merchants.

To this it was anfwered, that the cuftom of mer-

chants is not to be confined to thofe particulars

which are to be found in any mercantile book ; nor
' *

is the novelty of the thing a fufficient reafon to re-

je(5t it ; it had not been all at once that every thing
which makes a part of the law and cuftom of mer-

chants at this day was eftablidied ; it was not with-

out confiderable flruggles that bills payable to bearer

obtained the fame privileges as thofe payable to,

order : new fa^ls laid the foundation of new rules ;

and unlcfs the decifion on the queftion of felony

could preclude all further difcuflion, there could

be no inconvenience in its being determined now

for the firft time, that where a bill was drawn in

the name of a fictitious payee and accepted, the

drawer and acceptor Ihould, by the cuftom of mer-

chants, be anfwerable for the money to a holder by

a fair confideration.

That fuch a holder, in fubflantial juflice, ought

to recover againft either the drawer or the acceptor,

there can be no doubt : He has parted with his

property on the faith of their fecurity ; and it is not

very gracious in them to tell him, that becaufe, by

their contrivance perhaps, he has one fecurity lefs

than he fuppofed, he fhall not have the advantage

of thofe which really exiH.

Such
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Such was the fubflance of the arguments on

both fides of this important caufc, and the points

propofed for the opinion of the judges were

thefe :

First, Whether the pubhcation of the bill by
the defendant with the lidlitious indorfement on it,

he knowing at the time that it was fidlitious, a~

mounted to a felony ?

Secondly, If that were not a felony, whether the

facfls found by the fpecial vcrdicft, fupported the

judgment on the count, which ftated the bill as

payable to bearer ?

Thirdly, Ifjudgment on that count could not be

fupported, whether it could be fupported by any
other count founded on the bill as a fpecialty ?

Fourthly, Whether, on any of the other counts

which ftated all the particular circumftances of the

cafe, the plaintiff was entitled to recover ?

It was alfo fuggefted by the Lord Chancellor,

that if on the firft point, the opinion of the judges
fliould be in favour of the defendant in error, and

on the others againft him, another queftion might
ftill be confidered, whether, when the defendant to

the adlion was privy to the fraud, the plaintiff might
'

not recover in an adlion of deceipt ?

On the firfl queftion, with refpedl to the felony,

all the judges who delivered their opinions, agreed

that the matter found in the fpecial verdid: was

fufficient to relieve them from the neceflity of pro-

nouncing the drawers or the acceptors guilty of

forgery ; becaufe, as it did not appear on the face

Q 2 of
^
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of the fpecial verdidl, the policy of the law would

not fuffer the judges to infer it.

On the next queflion, whether, on the matter

found in the fpecial verdid, the bill mentioned in

the fifth count could be deemed in law a bill pay-

able to bearer ?—fix * of their Lordfiiips were of

opinion that it might. On the quefiion, whether

the verdi<fl could fupport any other count ?—four f

were of opinion that it would fupport the firfi:.

Two other judges %, together with the Lord Chan-

cellor^ were of opinion that the judgment could not

be fupported on any count.'

The arguments of the four who thought that the

judgment might be fupported either on the fifth

"or firft count, were nearly fimilar, and to this

. cffec5l:

The bill in quefiion imported to be a Bill ofEx-

change, payable to John White, or his order, but it

never was, and it never could be fo, becaufe no fuch

perfon as John White exified. This was a fad;

known to the acceptors as well as to the drawers ;

it might therefore not be too much to fay that the

intention of the acceptors was, that it fiiould be

payable to the bearer ; they knew it had no indorfe-

ment on it by John White ; they knew it came in-

to the hands of Minet and Fcdor from Livefey,

Hargrave, and Co.—It was fent into the world as

* Hotham,Thompfon,PeiTyn, Barons,—Goukl, Juftlce,—and Lords

Kenyon and Loughborough.

f Hotham, Thompfon, Perryn, Gould.

% Eyre, Chief Baron,—and Heath, Juftice.

a bill
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a bill payable to bearer.—The great principle on

which their Lordfhips went was> that parties to a

bill fhould not, any more than parties to any deed .

'

or inftrument, take advantage of their own wrong-
ful a(fl. The plaintiffs in error having accepted

this bill with the privity that John White was a

fidlitious payee, and that the holders could not de-

rive a title through him, the law would prefume
that they intended that ceremony fhould be waved.

That this bill might be paid, the law would con-

clude that it was the undertaking and intention of

the acceptors to pay it to any bond fide holder; or,

in other words, it fiiould be conlidered as a bill

payable to bearer.

Such a conftrucftion, they conceived, would be

moft conformable to the efFed: which ought to be

given to all commercial tranfa(flions, to true policy,

and the principles of fubflantial juftice. It was not

poflible for thefe partners in fraud to fay,
" we

" have accepted this bill, but we meant nothing by
*'

it, but to cheat all mankind.'* The law would

hold them more flrongly to their engagement, on

the ground of their own fraud, and would coniider

the bill as capable of being transferred by delivery.

They fhould not be permitted to fay, that the bill

was not according to the law and cuflom of mer-

chants. The acceptors had put themfelves in a

lituation which made it obligatory on them to pay

the bill, either in the very terms of it, or accord-

ing to its legal operation, as in the prefent cafe,

where the name of John White muft be looked

Q 3 ^?^^
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Upon as nothing,
—as a non-entity,

—and the bill

muft be confidered as payable to a real exifting per-

fon, that is, to the bearer.

They were of opinion that the judgment of the

Court of King's Bench would afford a proper fe-

curity to paper circulation ; that it would tend to

the fupport of public credit, and prove moft bene-

ficial to the great interefls of commerce.

On this queftion, therefore, they were of opinion,

that on the matter found in the fpecial verdidl, the

bill, as mentioned in the fifth count, might be con-»

fidered as a bill payable to bearer.

On the queflion. Whether the matter in the fpe-

cial verdidl would fupport any other count in the

declaration ?—they were of opinion that it would

alfo fupport the firft count, by conlidering the bill

as a new bill, by the fubfequent indorfement of

Livefey, Hargrave, and Co.—Every indorfement

was in the nature of a new bill, and had the fame

efFe6l as if they had originally drawn the bill, with-

out the name of John White, payable to themfelves

or their own order. The acceptance was fubfe-

quent to this indorfement, which mufl therefore be

coupled with the knowledge which the acceptors

had, or were bound to have, of this fecond indorfe-

ment by the drawers ; in this view they confidered

the acceptors as liable under the firft count.

The argument of the Chief Baron was to this

effect -."—That there was not a pretence for faying

that the matter of the fpecial verdicfl could fupport

any of the counts, except the firft, fecond, fifth,

and



AND OF THE DEFENCE, $:c, 2^1

and fixth : that therefore the enquiry was reduced

to this, whether this fpecial verdid: would fupport

any one of thefe four counts. This included every

thing that remained on the fecond and third quef-

tions.—The Court of King's Bench, he faid, were of

opinion, that neither the firft, fecond, nor fixth

count, could be fupported in point of law ; and this

would be material on the argument on the fecond

queftion.

His Lordfhip entered particularly into the dif-

tincfl natures of the tw^o kinds of bills, and the dif-

ference in the manner of transfer, the one being
transferable by indorfement, and the other by de-

livery, which gave rife to the difference in the

manner in which the holders of thefe refpe(5live in-

ftruments mufl make out their titles.

It had been contended on the other fide, that

this was a bill payable to bearer. In his Lordfhip*s

apprehenfion, it was a mere nullity: it was not

furely a very found argument to fay, that this mufl

he a bill payable to bearer, becaufe it could be pay-

'able to no other man. The affignable quality of a

bill w^as a thing created in the original frame and

conflitution of the inftrument ; and the party to

whom it was offered had only to read it. If the

intent of the parties was to be colleded from what

appeared on the face of the inflrument; they mufl

confider it as a bill to pafs by indorfement. Where

then was the authority for faying, that it was ac-

cording to the elfedl and meaning of the bill, that

QL4 the
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the contents fhould become payable to the bearer ?

—Every bill fliould be taken to be what, on the

face of it, it imported to be, and ought not to be

governed by any cxtriniic circumftances.—It had

been ftated, that there was an analogy between Bills

of Exchange and deeds, and that the fame fort of

conftru(flion w^as applicable to both. But it ought

to be obferved, that deeds, by the common law,

had a certain operation and conflrucflion. Bills of

Exchange were inftruments which derived their

cffecl from the cuflom of merchants. Yet, admit-

ting thai there was fome analogy between Bills of

Exchange and deeds, would it from thence follow

that a bill payable to order, could be conftrued in-

to a bill payable Co bearer ?

There w^ere certain words in deeds which had a

certain fenfe and known conflrudlion, according to

their plain, obvious, and common import. If

judges went one flep beyond this, they did not con-

fhvf men's deeds, but 7nade them. It was fallacious -

to apply the rules of common law to the law of

merchants. It had been faid that Bills of Ex-

change ought to be fupported : they certainly

fliould; but if a man would demand payment of a

Bill of Exchange according to the law of merchants,

he ought to bring his cafe within that law.

The plaintiffs had declared on this bill as a Bill

of Exchange, and ftated their title to it to be by

afTignment ; the cufiom of merchants diredled that

this alTignment fhould be by indorfement ; and if

the payee were a real perfon, it could not be tranfl-

ferred



AND OF THE DEFENCE, &C. 233

ferred in any other manner. If a man claimed to

be intitled to a Bill of Exchange drawn in favour of

a real payee, and not having an indorfement by

that payee, he could not recover on it as a Bill of

Exchange, though he had paid a full confideration

for it. But, in the prefent cafe, it was faid, that

John White was a fictitious name, and that his in-

dorfement was likewife fiditious ; this fa6l, it was

faid, was known to the acceptors ; by reafon where-

of, and by the cuftom of merchants, the acceptors

became liable to ^pay the value of the bill to the

plaintiffs. He had looked in vain where the places

wxre to be found of this ufage and cu(lorn of mer-

chants applying to fuch a cafe. What logician

could draw fuch a conclufion from fuch premifes?

Where was fuch a rule to be found } If no fuch

rule was to be found exprefsly laid down, was it to

be collecfled by inference? In his apprhenlion no-

thing could warrant fuch a conclufion.

He w^as ready to admit, that by the law of Eng-

land, no rnan fliould be permitted to allege his own

crime; and in that fenfe he agreed, that no man

fhould take advantage of his own fraud, to fet it up

by way of defence; but ftill a plaintiff mud re-

cover by his own ftrength ; and the plaintiff on a

Bill of Exchange, like a plaintiff in every other cafe,

mufl Ihew a fufficient title. He mufl prove his

cafe, and when that was done, it fhould not be per-

mitted to the defendant to fet up his own fraud, to

infift that the payee was fivflitious, and turn that

into a defence in anfwer to the plaintiff's cafe ; but

here
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here was the fundamental fallacy in the arguments
ufed by the judges on the other fide of the queftion,

arifing from not obferving this proportion
—That

the plaintiffs muft firll prove their cafe and make

out their title before the defendants were called

upon to fay any thing. But here the plaintiffs, in

making out their own cafe, were driven to fhew the

facls, which the defendants, by way of defence,

were attempting to fhew againft them. Where the

plaintiffs could not make out a fair bond fide cafe,

the defendants were not bound to fay any thing.

He confidered the interefts of commerce to be

deeply concerned in the fupport of fair credit, and

the difcouragement of falfe.—The interefls of com-

merce, and of gentlemen who dealt in difcounting

. paper money, were not exadly the fame. Trade

might receive a deep wound from the failure of a

number of capital houfes, when the dealers in paper

might receive twenty fhillings in the pound, by

proving their debts under twenty different com-

miffious. While their Lordfhips were attending to

the interefls of the holders of bills circumflanced

like the prefent, they ought not to forget the in-

terefls of the trade and commerce of the country.

To fupport fuch inftruments as this, was to encou-

rage a fpirit of loofe adventure, a fpirit of gaming
in commerce, a fpirit of fraud of every kind, the

weight of which mufl neceffarily cramp and de-

prefs every honeft man, who traded on his own

capital. No evil could arife by giving judgment

qgainfl thefe bills; but if they were held to be re-

coverable
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coverable in a court of law, there would always be

found people who would avail themfelves of the

advantages to be derived from the negociation of

fuch bills ; this fiditious credit would go on, and

where the mifchief would end no man could tell.

Such were the reafons which induced his Lord-

fhip to think that the judgment of the Court of

King's Bench ought to be reverfed.

Mr. Justice Heath concurred with the Chief

Baron, and argued in a fimilar manner.

Lord Ken yon obferved, that if their Lordfhips

could fupport this judgment, they would be glad

to do it, and make it fubfervient to the honefty of

the cafe.

In order to make out a tide in a manner con-

formable fo the words of the inftrumerit, the in-

dorfement of John White muft be proved; this

could not be done in this inftance, becaufe the

fpecial verdidl had found, that no fuch perfon ex-

ifted. From the nature of this bill, it could not

be negociated in the terms in which it was drawn ;

but melancholy indeed muft be the cafe of many

perfons, if there were pofitive rules of law that no

inftrument fhould operate at all, unlefs it operated

in the very terms in which it was written. But

deeds operated in a variety of ways, in order

to effedtuate the intentions of the parties. He
was furprifed at the obfervation that deeds ad-

mitted of a more lax conftrudiion than Bills of

Exchange. This do6trine was new to him. In

deeds that, were intended to ad: on real property,

and
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and where the afHftance of conveyancers was called

in, he Ihould have thought as much ftridlnefs at

lead ought to be obferved in the conflrudlion of
' inftruments of that fort, as in Bills of Exchange,

which were drawn by men of plain common fenfe,

who were engaged in trade, and who had no legal

afliftance. He faw nothing that could prevent fuch

a bill as this being negociated according to its legal

operation.
—There was the cafe of a Bill of Ex-

change which came extremely near to this, tried

before Lord Mansfield in 1769, where his Lordfhip

had held, that the holder was entitled to recover.

In anfwer to the obfervation, that it would be

hard if fome remedy were not to be given to the

party who had paid a valuable conlideration for

this bill, it had been faid that the plaintiffs ought

to have brought their ailion ex deli&o againfl: the

acceptors. But it mufl: be remembered, this was

a remedy not negociable in its nature; it could

not be transferred, and died with the party who

was guilty of the fraud. An aclion ex contraHu

did not die with the party entering into the con-

tradl.—His Lordfhip faw no reafon why the judg-

ment of the King's Bench fhould not be affirmed.

The Lord Chancellor began with obferving, that

this queflion did not turn on any general rule of

fubflantial juilice, or on policy, but on the form of

the ac1:ion; and the queflion was, whether the

plaintiffs' method of complaining, and the mode

in which they fought redrefs, did or did not apply

to their particular cafe.

In
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In the whole courfe of the argument, no doubt

had been entertained of the wifdom of the law,

which had ordained fpecific remedies for fpecific

cafes.

By the fpecial^ verdid, the plaintiffs were not

found to have any cognizance of the fraud ; the

bill being drawn in the manner in which it was, it

became important to fay whether there was no

fraud. The reafon of making the bill payable to

the name of John White, was in order to give it a

greater degree of currency, and a more extenlive

circulation. It was to give countenance to a thing

which was unreal, and which, in his Lordfhip's ap-

prehenfion, mufl: be deemed a fraud. •

His Lordfhip, after remarking on the diftinflion

between bills payable to order and payable to

bearer, proceeded to obferve that the fpecial ver- .

'

did had ftated all the fadts necelTary to be known,

except one, which would have been very material,

and that was, whether Gibfon and Johnfon, at the

time they accepted this bill, knew that the defend-

ants in error had paid the drawers value for it. In

confequence of accepting this bill, the acceptors

came under all the obligations to pay it w^hich the

nature of the inflrument required.

The thing which firft required explanation w'as

this : what was the true conftrudlion of the law on

_ this inflrument, with refpecl to all the parties to

the tranfadion ? Under what obligations had they

Gome to the public or to the individuals concerned

in the bill ? This was a very material article in the

inquiry.
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inquiry. The learned judges had confined their

anfwers too clofely to the fpecial verdidl, and had

not given him that fatisfadiion which he had ex-

pedied on this part of the cafe.. It had indeed

been hinted, that if a forgery had been Hated in

the fpecial verdidb, this might have made a differ-

ence ; and it had been doubted, whether the ac-

ceptance would have been a felony, though the in-

dorfement had been found to be a forgery with

refped: to the drawers : as on the fpecial verdlcft,

however, no forgery was dated, nothing of this

fort could be implied : it was for the fafety ofman-

kind that the forms of law fhould be obferved, and

that nothing fhould be affumed beyond what was

exprefsly found by the fpecial verdi6t. Though the

evidence were ever fo cogent, a court of law could

not draw the conclufion ;
—that was the province

of the jury.

This was indeed a melancholy cafe, with refpedt

to the parties. For, whatever became of this bill,

with refpcdl to the very next that came before the

court, it mufl be decided, whether this was or was

not a forgery : whether the putting the name of

John White, or any other forged name, on a Bill of

Exchange, was not matter within the flatute. This

he could have wiflied to have been flated. It mufl

therefore be found. It mufl be decided, whether

thofe who call themfelves merchants fhall be per-

mitted to put fictitious names, or the names of any

other perfons on bills, and write thofe names

themfelves.

It
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It was a queflion which deferved a folution, how

far fuch an inftrument as this was or was not to be

confidered as made for the purpofe of obtaining

money under falfe pretences?

The criminaUty of this inftrument ought, in his

Lordfhip*s opinion, to prevent the holders of it from

bringing an action on it. He was rather inclined

to go on the fair and clear rules of law, let the lofs

fall where it would, than to ftrain a rule of law to

do fubftantial juftice in a particular cafe : for by

the latter, more harm was done to the public than

good to individuals. •

The next queftion which arofe in this inquiry

was, whether this was a bill payable to bearer in

the terms of the the fifth count ? And here his

learned friend, who had immediately preceded him,

had difappointed him. He thought it material to

be determined, at what period this inftrument began
to be a bill payable to bearer. Did it begin, in the

language of the fixth count, after it came into the

hands of the holders, and before they carried it to

the acceptors ?—Suppofe the holders of this bill

had known that John White w^as a nominal perfon,

at the time they tooJv it,
—he wiftied to know whe-

ther, in that cafe, it would have been a bill payable

to bearer. He wiftied alfo to know, if this bill had

been loft, and had got into the hands of a ftranger

without anyofthofe names upon it, whether that

ftranger could have come to the acceptors and

demanded payment; could he have recovered in

an
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an adlion againfl the acceptors, and have put the

acceptance out of doors?

As a meafure of general policy, it was of extreme

importance that tranfadiions of this kind fhould be

flopped. Fictions on bills would be the conftant

courfe, if their Lordfliips made fuch bills payable
to bearer.

With regard to the hardfhips of the cafe, he

obferved there muft be fome rem.edy. The law

always found a proper remedy for every injury.—
The queftion was fairly reduced to this : was it

ever according to the avowed policy of the law of

England, that the contents of a Bill of Exchange
ihould be proved by any thing but by the words of

the bill? He conceived that no bill could have a

fenfe introduced upon it, but what was agreeable to

the words of the bill; and it was on account of its

deviation from this rule that he diflen-ted from the

prefent judgment. If it were faid, that a Bill of

Exchange was what it purported to be, the holder

knew what h-e had to expet^l, and would not be

afraid of advancincr his money ; but if it were held

that a bill, which, on the face of it, appeared to be

payable to order, was a bill payable to bearer, it

was impoflible for the holder to knov/ what would

happen. The Court of King's Bench had given a

judgment on this bill contrary, not only to all the

notions which the holders had on the fubjedt, but

contrary to every expedation which they could

poflibly entertain when they took it—they had

taken
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taken it as a bill payable to order, and it had turned

out to be a bill payable to bearer.

It had been humoroufly faid, that it could not be

told what a will was, 'till it had gone through the

Houfe of Lords ; but he had never heard this of a *

bill of exchange.

His lordlhip next adverted to the nifi prius de-

cilion of Lord Mansfield, in 1769.—He conceived

that cafe did not apply to the prefent ; becaufe.

Lord Mansfield had faid, he would not permit

parties to avail themfelves of their own fraud ; and

held, that the inilrument fhould be coniidered to

be what it purported to be on the face of it. But

in the prefent cafe diredly the contrary was at-

tempted ; it was wiflied to convert a bill which on

the face of it purported to be a bill payable to

order, into a bill payable to bearer.—He conceived

that more authority had been given to that .cafe

than Lord Mansfield intended.

It had been faid, that this judgment might be

fupported from analogy to deeds which regulated

the conveyances of real eflates. In deeds, there

mufl be certain words ufed, as dedi^ conceffiy^c.^

without which the conveyance would be void.

There mufl be a fubjedgrantable; there mufl be

a perfon capable of granting; and there muft be a

perfon capable of receiving.

In like manner he conceived there muft be a

certain form of words ufed in bills payable to

order, and. a different form in bills payable to

bearer. It muft appear clearly on the faceofn;he

R bill,
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bill, whether it be a bill payable to order, or a bill

payable to bearer. On thefe grounds he differed in

opinion from thofe who thought thejudgment could

be maintained on the fifth count.

If he were to fupport the judgment on any count

it would be on the firll. This was not a Bill of

Exchange, ailignable according to the law and

cuflom of merchants, but it was an undertaking.

Ifthe defendants in error had given money to the

drawers for this bill, and the acceptors had known

that they had done fo, and on that account had ac-

cepted the bill, he conceived this would have been

an undertaking to pay the debt of another : for in

that cafe the drawers would have been indebted to

the holders, and the acceptors would have been

apprized of that circumftance ; and the confidera-

tion would have been, that they, by interpofing

their credit, would have prevented the holders from

going back on the drawers; It would not have

been a nudum -pa&um.

But his Lordfhip conceived it would be im-

pofiible the judgment could be fupported even on

the. firft count, and he faw no ground on which it

was poflible to afHnn the judgment. Their lord-

fhips ought not to forget the numerous inconve-

niences that would attend the tranfadlions of com-

mercial men. Who was to know that John White

was a mere fid:ion ? IVhen was it to be known ?-—

When the holders come againfl the acceptors, they

rcfufe payment, and ftand an adlion ; and at laft

the holders are told that the inflrument which they

took



AND OF THE DEFENCE, &C. 243

took as a bill payable to order, was a bill payable

to bearer. Let it be fraud or not to make fuch an

inftrument, it muft be an aflignable bill. The ac-

ceptors fliould not be allowed to urge fraud in their

own defence : they fliould be bound by the fraud :

they fliould be tied down to their tranfadlion, as if

it had been honefl: and bond fide. But the obferva-

tion of the Chief Baron appeared unanfwerable,

that until the plaintiff's had made out their title,

the defendants could not be called upon to make a

defence. •

Lord Loughborough faid, that he continued of

the fame opinion which he had originally delivered

in the Common Pleas ; that this inflrument ought

to be confidered as a bill payable to bearer.

The Lord Chancellor had very properly pro-

pofed to the confideration of the judges, a qucflion

preliminary to the difcuflion on the merits. This

queftion was, whether by the matter found in the

I . fpecial verdict, the acfls done by the parties to this

bill imported an utterance of it, knowing it to

have been forged ?

The anfwer which had been received was, that

from the matter found in the fpecial verdid, it was

impoflible to fay any forgery had been committed

refpedling the bill. One of the judges had heli-

tated whether the acceptance amounted to an ut-

terance ; but the general opinion was, that there

was no forgery on the bill. The ground on which

the judges delivered this opinion was inconteftable.

The fpecial verdid did not ftate that the writing

.R2 of
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of the name of John White on the bill was done

with an intent to defraud any particular perfon.

On the fpecial verdid, the tranfadlion was ftated

thus—Livefey, Hargrave, and Co. made this paper
in the form of a bill, and direded it to Gibfon and

Johnfon, defiring them, three months after date,

to pay to John White, or order, 72 il. 5s. for value

received. After that, and before the bill was pre-
fented for acceptance, it got into the hands of

Minet and Fedlor, for a valuable conlideration.

But a very material circumftance had taken place,

by the drawers having indorfed it. The indorfe-

ment of the drawers w^as certainly unneceflary with

refpcd: to the bill itfelf; but the jury feeing the

indorfement of the drawers before the value of the

bill was a6lually paid, thought it a demon fl:ration

that no deception had been pradlifed on the

holders, but that it muft have occurred to Minet

and Fe6lor, that White was not in fad: the payee

of the bill ; for that if he had, it muft have come

from him, and not from the drawers ; and that it

was impoHible to account for its coming back

again to the drawers, if it had come out of the

bancs of the payee, which it muft have done had

he been a real perfon. This demonftrated that it

was completely indifferent whether White exifted

or not ; whether he was worth a ftxpence or not ;

whether he was to be found or not. Gibfon and

Johnfon accepted it as the draft of Livefey, Hargrave,

and Co. with their indorfement upon it, as the in-

dorfement of a bill that had never been out of their

cuftody.
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cuftody. Finding it with the name of Livefey,

Hargrave, and Co. indorfed upon it, as well as that

of John White, they accepted it. On what ground^

and under what circumftances did they accept it?

Was it an acceptance to pay to the order of John
White ? They knew at the time the name of White

was nothing. They knew it was a bill that had

come immediately out of the haiuls of Livefey,

Hargrave, and Co. and therefore they accepted it,

to pay to the perfon who for value held it of the

latter, which was to pay it to whoever fhould be

the bearer.

The diftindion between bills payable to order,

and bills payable to bearer was this, that the former

muft be affigned by the real payee; they could

never get back to the hands of the drawer but by-

being diihonoured. A bill payable to bearer was

fuch a bill that any man who picked it up in the

flreets, might maintain an aclion on it. The ftate

of the bill in queflion, when prefented for accept-

ance, negatived the idea that there was any fuch

perfon as John White. The acceptors knew, that

the words John White, or order, were merely

colourable.

There was a convenience In trade for merchants

to be able to raife money ; and this was frequently

done through the medium of Bills of Exchange.

The bills were fent to market and negoclated by

means of the brokers. The broker put a name

upon them, and did not difclofe his principal until

he had found a perfon who would deal with him ;

H 3 the
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the principal was then difcovered, who then put his

name on the bill, and from the moment the buyer

got that indorfement, he was perfedly indifferent.

The acceptance was fubfequent to the indorfe-

ment by the drawers : the bill had ceafed to be

payable to the order of John White, becaufe the

acceptors, at the time they put their acceptance to

it, took John White to be merely matter 6f form ;

and therefore his lordfhip was of opinion, that, in.

its proper and legal operation, and in the real Hate

of the tranfadion between the parties, this was a

bill which Gibfon and Johnfon undertook to pay
to whoever fhould produce that bill to them with

the indorfement of Livefey, Hargrave, and Co. and

to whoever had paid a valuable coniideration to

the drawers.

The Chief Baron had conceived the queflion to

be. Whether the plaintiff had made out his title to

recover on this bill, and that the defendant was not

obliged to move one ftep in the caufe until the

plaintiff had produced evidence of an aflignment

made by White, by fomc circumflances that would

amount to a proof againft the perfon who difputed

that facl. They miift previouOy eflablifli the fact,

that an alTignmxnt had been made of that bill by

John White, before they could call for payment.
This objecftion had operated flrongly on his

mind ; but he thought he could anfwcr it : it

femed to him to proceed on a miflaken flate of the

qucftion.

He
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He conceived that the plaintiffs had clearly and

diftindlly proved their title to the bill, by proving

that they had paid value for it to the perfon from

whom they received it. ,

A FEW obfervations would make this fufficiently

clear. The defendants in error had proved they

paid value for the bill to Livefey, Hargrave, and

Co. Whether the name of White or order could

be proved or not, an adlion might be brought

againll them as indorfors. For a long feries of

years, the courts had held, that in an a(5lion by an

indorfee againft an indorfor, it was only neceflary

to prove the indorfor's hand ; and it was on thig

ground that an indorfement made a new bill. In

the prefent bill he could prove that the drawers

wrote the name of White with the privity of the

acceptors. It was in vain, therefore, to fay that

he had not made out his title; he had met the dif-

ficulty fuggefled ; and the only queftion was, whe-

ther he had made out fuch a title as would give him

a right to recover.

He confelTed, that when the juf^iceof the cafe

flared him fully in the face, he did not find him-

fclf pleafed to be knocked down by a formal ob-

jeffion. He conceived that fubflantial juflice was

of much more importance than the- beauties of

fpecial pleading.

This was an engagement, on the part of the

plaintiffs in error, to pay to whoever fhould hold

this bill under the indorfement of Livefey, Har-

grave, and Co.—Was not this^ in fad and in truth,

R4 an
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an undertaking to the bearer. It was not an en-

gagement to pay exprefsly to Minet and Fe6tor,

but to any perfon who could entitle himfelf under

an indorfement from Livefey, Hargrave, and Co.
]

The true efFed; of the bill, in every form in which
*

it could be put, was, that it was a bill payable to

bearer. This bill was never fent into the world as

a bill payable to order; for while it was in the

hands of the drawers it was not; and the moment

it was fent into the world, it was a bill payable to

bearer. It was no draining of the law, therefore,

to fay, that this bill, to all intents and purpofes,

was a bill payable to bearer.

It had beenfaid, that if this judgment were af-

firmed, it would be productive of numerous incon-

veniences. He durft not truft himfelf to look into

futurity, to fee what would be the confequence of

checking this, or the utility of fetting up a fidlitious

payee. If this were really ufeful to merchants, and

was prohibited by the decifion in the prefent cafe,

their lordfhips would only tell them, inftead of a fic-

titious name, to fubftitute the name of the mcaneft

cobler in the ftreet, or the loweft clerk in the houfe.

Their lordfiiips knew that the parties had all

become bankrupts ; fuppofe the prefent holders

could not recover in an adion brought upon this

bill, what w^ould be the ftate of thefe parties?
—At

the time when the credit of thefe different houCes

was broken up, a vafl amount of their engagements
flood on fuch bills, which had been given to tradef-

jncn for goods fold and delivered. The confe-

quence
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qucnce might be, that if fuch bills were held to be

a nullity, thefe gentlemen might finifii their bank-

ruptcy ; would have their certificates in their ^

pockets, and a large furplus to themfelves. It

would be a great reproach to juflice, and to the

laws of England, not to be able to overtake the

extravagance of defperate adventurers.

He was, on thefe grounds, of opinion, that the

judgment of the Court of King's Bench ought to

be affirmed.

Lord Bathurst faid, that at firfl he had felt

great weight in the objcflion of the Chief Baron,

refpecfting the infufficiency of the plaintiffs' title,

but he was now fatisfied that this had .always been

a bill payable to bearer.—But if the caufe had been

tried before him, he would have followed the ex-

ample of Lord Mansfield, and not have permitted

the defendants to iniifl on the proof of an afilgn-

ment by John White, which they had always known

was impoilible. It was confiftent with juflice that

the holders fliould recover the amount of the bill
^

for which they had given a valuable confideration ;

and Gibfon and Johnfon having accepted this bill,

they fhould not be now permitted to fay they would

not be bound.—His lordfliip therefore thought, that

the judgment ought to be affirmed.

The Lord Chancellor then put the queftion, that

the judgment be reverfed, when, without a divifion,

it was affirmed. ^

Since this decifion the queftion has been' again

agitated, in the cafe of Hunter, in the charatler of

indorfee, f
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. indorfee, againfl Gibfon and Johnfon, in that of

acceptors.

The caufe came before Lord Kenyon and a

fpecial Jury at Guildhall, at the fittings after

Michaelmas term, 1791, when the defendants de-

murred to the evidence offered on the part of the

plaintiff.

The bill was dated "Falmouth, nth March,

1788, and purported to be drawn by Nathaniel

Hingfton, payable to William Fletcher or order, and

\yas addreffed to Gibfon and Johnfon, Bankers, in

London ; the acceptance of the latter appeared on

the face of it ; and it was indorfed *' William

Fletcher," and "
by procuration of Livefey, Har-

grave, and Co, A. Goodrich."

The declaration contained 13 counts : The firfl

of thefe ftated, in the ufual form, the drawing of

the bill by Hingflon in favour of William Fletcher,

and its diredlion to Gibfon and Johnfon, fuggefling

that Hingflon, at the time of drawing it, well knew

that no fuch perfon exillcd as William Fletcher,

mentioned in the bill; it then flated, that on the

faid bill a certain indorfement was made, pur-

porting to be the mdorfement of William Fletcher

named in the bill, and to be fubfcribed with his

name, requiring the fum of money mentioned in

the bill to be paid to certain perfons uiing trade

and commerce as copartners, in the copartnerfhip,

name, and firm of Livefcy, Hargrave, and Com-

pany, or ihelr order \ that the bill was afterwards

prefented to Gibfon and Johnfon for acceptance,

"who
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uho, according to the cuftom of merchants, ac-

cepted it, knowing that no fuch perfon exifted as

WilUam Fletcher in the bill named, and that the

name of William Fletcher fo indorfed on the bill

was not the hand-writing of any perfon of that

name ; and that the faid perfons uiing trade and

commerce in the name and firm of Livefey, Har-

grave, and Company, afterwards, by a certain in-

dorfement on the bill, fubfcribed with the hand

and name of one Abfalom Goodrich, by procu-

ration of Livefey, Hargrave, and Company, ac-

cording to the cuflom of merchants, appointed the

money, in the bill mentioned, to be paid to the faid

Robert Hunter, and delivered the bill fo indorfed,

as well wdth the name of the faid William Fletcher

as with the name of the faid Abfalom Goodrich to

the faid Robert Hunter, by reafon whereof, &c.

The fecond count flated, exadlly in the common

form, the drawing and direction of the bill; the

delivery of it to William Fletcher as a real perfon;

the prefentment of it to Gibfon and Johnfon ; its

acceptance by them; a fpecial indorfement by
William Fletcher to Livefey, Hargrave, and Com-

pany, or their order; and the indorfement to

Hunter, by their procuration by Abfalom Good-

rich.

The third count defcribed the bill as drawn by

Hingflon on Gibfon and Johnfon, payable to the

bearer.

The fourth count, after Hating that the bill was

dj*awn by Hingflon on Gibfon and Johnfon, and

made
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made payable to William Fletcher or order, and
that it was prefented to Gibfon and Johnfon, and

accepted by them, averred, that at the time when it

was drawn, or at any time afterwards, there was not

any fuch perfon as William Fletcher, the fuppofed

payee, but that the fame name was merely fiditious,

by reafon of which it alledged the fum of money
mentioned in the bill became payable to the bearer;

and it then averred, that the plaintiff, in due form

of law, became the bearer and proprietor of it.

The fifth count defcribed the bill as drawn on

Gibfon and Johnfon by Livefey, Hargrave, and.

Company,
** with the hand and name of the faid

Abialom Goodrich, by procuration of the faid

Livefey, Hargrave, and Company, thereunto fub-

fcribed,'' and made payable to Robert Hunter,
the plaintiff, or order.*

These were all the counts framed on the bill

itfelf.

The fixth count, reciting
" that the faid Na-

thaniel Hingflon was indebted to the plaintiff

Robert Hunter for money had and received for the

ufe of the plaintiff, and for money paid, laid out,

and expended by the plaintiff for the ufe of the faid

Nathaniel Hingfton ; and that the laft-mcntioned

fum of money, at the time of making the promife

* This count was evidently framed on the principle that the

indorfement by the procuration of Livefey, Hargrave, and Co.

was as between them, the acceptors, and a fubfequent indorfee,

to be confidered as a new bill.

9.nd
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and undertaking thereinafter mentioned, was

wholly due and ovven and unpaid from the faid

Nathaniel Hingfton to the faid Robert Hunter/'

alleged, that the defendants, Gibfon and Johnfon,

in confideration of the premifes, and alfo in con-

lideration that the plaintiff, at their fpecial inftance

and requeft, would forbear and give day of pay-
-

ment of the lad mentioned fum until the 14th day

of May, 1788,* and would not fue the faid N.

Hingflon for the recovery of that fum at any time

before default fhould be made by the defendants in

payment of it, according to their promife and

undertaking next thereinafter mentioned, under-

took and promifed to the plaintiff to pay him that

fum on the 14th day of May, 1788: It then averred

that the plaintiff^ confiding in this promife and

undertaking, forbore and gave day of payment till

the 14th of May, 1788, and did not fue or profe-

cute the faid N. Hingfton for the recovery of the

faid fum, or any part of it, at any time before the

defendants had made default in paying the faid fum,

according to their promife and undertaking ; and

that the plaintiff had not at any time J/nce the

making of that promife and undertaking fued or

profecuted the faid N, Hingfton for the recovery

of that fum or any part of it, but had wholly for-

borne fo to do ; and that the faid lajl mentionedfum

of money remained wholly due and unpaid, ^c,

* This was the day the bill became due.

The
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The feventh count differed from the fixth only

in this, that it alleged the undertaking of the de-

fendants to pay on the 14th of May to be con-

ditional,
"

if the faid fum of money fhould then

remain unpaid to the faid Robert Hunter;*^ and,

inftead of averring
" that the faid lafl: mentioned

fum of money remained wholly due and unpaid,"

averred "that, on and after the faid 14th day of

May, 1788, it had remained, and had been, and

ilill remained, and was wholly due and unpaid, &c.*'

The eighth count refembled the fixth, flating

Livefey, Hargrave, and Company as the original

debtors to Hunter, inftead of Hingfton.

The ninth differed from the eighth only as the

feventh did from the fixth.

The tenth was for money had and received;

the eleventh for money paid ; the twelfth for money
lent and advanced ; and the thirteenth on an ac-

count ftated—The plea was the general iffue.

The record proceeded in thefe words :—•

" And the jurors of the jury, whereof mention

is within made, being called, likewife come, and

being chofen, tried and fworn, to fay the truth of

the premlfes within contained, the faid Robert

Hunter produced to the jury aforefaid a certain

inflrument in writing, in the words and figures

following, that is to fay
—
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Falmouth, March i r, 1788.

" Two months after date pay to Mr. William

Fletcher, or order, five hundred twenty-one pounds
feven (hillings, value received, with or without

advice.

Nathaniel Hintgston.

To MeJJrs, Gihfon and Johtfon,

Bankersy London. No. 2068.

G. and J.

And whereupon are the following indorfements,
" William Fletcher,*'

"
by procuration of Livefey,

Hargrave, and Co.** "A. Goodrich;" and the

faid Robert Hunter, to prove and maintain the iiTue

within joined on his part, Ihews in evidence to the

jury aforefaid, by Robert Booth, a witnefs duly

fworn in that behalf, that he, the faid Robert

Booth, was a clerk to certain perfons ufing trade

and commerce as copartners, in the copartnerfliip,

name, and firm of Livefey, Hargrave, and Com-

pany, and that one Nathaniel Hingflon was, at the

time of drawing the faid inftrument, a fhop-keeper,

at Falmouth, in the county of Cornwall ; that the

name of Nathaniel Hingflon fubfcribed to the faid

inftrument was the hand-writing of the faid Na-

thaniel Hingflon, and that he drew the fame as

agent
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agent to the faid Livefey, Hargrave, and Company 1

that Livefey, Hargrave, and Company ufed to

fend down to the faid Nathaniel Hingfton blank

bills of Exchange for him to fign as, the drawer

thereof; that many fuch blank bills were fent down

together ; that when they were returned to the

faid Livefey, Hargrave, and Company, they filled

up the blanks with the fum to be paid, and the

name of the perfon to whom the fame was to be

payable ; that when the bills were fo drawn and

filled up, they were carried, indifcriminately with

other bills, to the houfe of Thomas Gibfon and

Jofeph Johnfon, the defendants, for their accep-

tance ; that Livefey, Hargrave, and Company gave

Gibfon .and Johnfon advice of the bills fo drawn

by the faid Nathaniel Hingfton; that fuch bills,-

indifcriminately with the faid other bills, ufed to be

carried two or three times a -day from the houfe of

Livefey, Hargreave, and Company to the houfe of

.
^

Gibfon and Johnfon for acceptance, and were often

carried wet ; that the acceptance of the bill pro-
^

duced was the acceptance of the defendants, Tho-

mas Gibfon and Jofeph Johnfon; that the faid

Robert Booth upon thofe occafions ufed to fee the

defendant Johnfon.; that Livefey, Hargrave, and

Company were generally indebted to the defendants,

Gibfon and Johnfon, on the balance of accounts,

for cafli advanced by the faid Gibfon and Johnfon

to the faid Livefey, Hargrave and Company; that

.the defendants, Gibfon and Johnfon, were covered

for thefe acceptances by Bills of Exchange given

as
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as a fecurity for the fame, but that the faid bills fo

given as a fecurity have not been paid ; that no

fuch perfon as William Fletcher in the faid inftru-

ment and indorfement named, exifted ; and that the

name William Fletcher, fo indorfed on the faid in-

llrument, was not the handwriting of any perfon of

the name of William Fletcher. And the faid

Robert Hunter further fhews in evidence to the

jury aforefaid, by one Stephen Barber, a witnefs

duly fworn in that behalf, that he negociated the

inftrument now produced, with the plaintiff Robert

Hunter; that he carried it from Livefey, Har-

grave, and Company, to get it difcounted for them ;

and that he told the faid Robert Hunter from

whom he came : that the faid Robert Hunter gave
him the value for the faid inftrument in money,
and he took it back to be indorfed by Livefey,

Hargrave, and Company ; and that it was indorfed

by Abfalom Goodrich, by procuration of Livefey,

Hargrave, and Company : that the faid inilrument

had been accepted by Gibfon and Johnfon before

It was carried to be difcounted."

After ftating the demurrer to this evidence,

and the joinder in demurrer, the record proceeded
thus :

—
*^ Whereupon it is told to the jurors aforefaid,

that they ihall inquire what damages the faid Ro-

bert Hunter has fuftained, as well by reafon of tlie

matter fhewn in evidence as aforefaid, as for his

colts and charges by him about his fuit in this be-

S half
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half expended, in cafe it fhall happen that judg-
ment fliall be given upon the evidence aforefaid

for the faid Robert Hunter ; and the jurors afore-

faid, upon their oaths aforefaid, thereupon fay, that

if it fhall happen that judgment Ihall be given for

the faid Robert Hunter upon the evidence afore-

faid, then they allefs the damages of the faid Robert

Hunter, by him fuftained by reafon of the matter

fhewn in evidence as aforefaid, belideshis coils and

charges by him about his fuit in this behalf ex-

pended, to 521I. 7s. and for thofe cofts and charges

to 4OS.—and thereupon the faid jurors, by the

ailent of the faid parties, are difcharged from giving

any further verdict upon the premifes.*' Then

followed the entry ofjudgment for the plaintiff.

In Hilary term, 1792, this demurrer to evidence

was fct down for argument before the Court of

King's Bench; but it being the underftanding of

both paities that a writ of error was to be brought,

the court gave judgment for the plaintiff, without

argument.
On this judgment a writ of error was brought,

returnable in Parliament, and the general errors

affigned.

The cafe having been fully argued at the bar

of the Houfe of Lords, the following queftions

were propofed to the judges :
—'

I. Whether, upon the fcate of the evidence

given for the plaintiff in this cafe, it was competent
to the defendants to infift upon the jury being dif-

charged
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charged from giving a verdid:, by demurring to the

evidence and obliging the plaintiff to join in de-

murrer ?

2. Whether, on this record, <^;/y judgment can

be given ? ^

3. In cafe no judgment can be given, what

ought to be the award ?

To thefe queftions Lord Chief Juftice Eyre de-

livered the unanimous anfvver of the judges.

His Lordfliip, after explaining the nature of de-

murrers in general, and concluding his explanation

by obferving, that before the queftion between the

parties could be referred to the decifion of the

judges
"
xhcfacf mull be firfl: afcertained," pro-

ceeded to difcufs the firfl queftion in the prefent cafe.

" All tht books," he obfcrved,
*'

agreed, that

if a matter of recordy or other matter m writing,

were offered in evidence to maintain an iffue joined

between the parties, the adverfe party might ifij/jl

on the jury being difcharged from giving a verdicfl,

by demurring to the evidence, and cojnpellmg the

party offering the evidence to join in demurrer :

that the books alfo agreed, that ifparol evidence

were offered and the adverfe party demurred, he

who offered the evidence ?nigbt ]o\n in demurrer if

\\t would', but that, on the queftion whether the

party offering parol evidence fnould be compelled to

join in demurrer, the language of the books was

very indiftindl. That the reafon afligned, why he

Ihould be obliged to join in demurrer, when the

S 2 evidence
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evidence he offered was in writings was this,
** that

there could not he any variance of matter in writing.'*
*

That farol evidence was fometimes certain^ and no

more admitted of any variance than matter in

writing ; but it was alfo frequently loofe and in-

determinate, frequently circumftantial.—That the

reafon for obliging the party offering evidence in

writing to join in demurrer, applied to the firfl

fort of parol evidence, but did not apply to the

fecond, which might be urged with more or lefs

effedt to a jury; leaft of all would it apply to evi-

dence of circumllances' which was meant to operate

beyond the proofo^ the exiftence of thofe circumjiances,

and to conduce to the proof of the exiftence of other

fa^s-—ytty if there could be no demurrer in fuch

cafes, there would be no conliftency in the dodtrine

of demurrers to evidence, by which the application

of the law to the fadl on an iffue was meant to be

withdrawn from a jury, and transferred to the

judges. If the party who demurred would admit

ihtfa^fy the evidence of which fadl was loofe and

indeterminate ; or in the cafe of circumftantial

evidence, if he would admit the exiftence of the

fa^y which the circumftances offered in evidence

conduced to prove, there would then be no more

variance in this parol evidence than in a matter

in writing, and the reafons for compelling the party

* Middleton v. Baker, Cro. EI. 753. S, C. 5 Co. 104.

who
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U'ho offered the evidence to join in demurrer

would then apply, and the dodrine of demurrers

to evidence would be uniform and confident.
"

After ihevving, from an elaborate examination

of the cafes* on the fubjedl, that this was the fair

refult of the principles adopted in them, his Lord-

fhip faid, that the anfwer on which the judges had

agreed to the firfl queftion propofed to them was

this,
" That upon the ftate of the evidence given

for the plaintiff in this cafe, it was not competent

to the defendants to infift upon the jury being

difcharged from giving a verdidl, by demurring to

the evidence, and obliging the plaintiff to join in

dtvcmnti'y without difimBly admitting upon the record

everyfa^ and every conclufion which the evidence given

for the plaintiff conduced to prove,''

To the fecond queftion it was anfvvered, that no

judgment could be given ; that the examination of

the witneffes had been conducted fo loofely, or the

demurrer had been fo negligently framed, that

there was no manner of certainty in the ftate of the

fac^ls upon which any judgment could be founded."

To the third queftion it was anfwered,
'' that a

venire facias de novo ought to be awarded," which

was accordingly done.f

* Baker's cafe before-mentioned, Wright V. Pindar. Al. i8.

S. C. Stile 22. Worfley v. Fili&er, 2 Rolle's Rep. 117.

f Gibfon and Johnfon v. Hunter, in error, 2 H. Blackftone

187—209.

S3 The
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The caufe came on to be tried a fecond time

before Lord Kenyon, at Guildhall, at the fittings

after Trinity term, 1793, when the defendants ten-

dered a bill of exceptions to his Lordfhip's di-

redtiontothejury, the record of which, after dating

the bill with the indorfements, proceeded thus :
—

'^ And the faid plaintiff thereupon proved, and

gave in evidence to the faid jury, that the name

Nathaniel Hingfton, purporting to be fubfcribed to

the faid p^^per writing fo produced to the faid jury,

w^as of the proper hand writing of the faid Na-

thaniel Hingfion, and that the faid Nathaniel Hing-
iicn fo fubfcribed the faid paper writing, as the

drawer of the fame, and as the agent of the faid

Livefey, Hargrave, and Company, and was accuf-

tomed to draw bills of exchange for them, in his

own name, as their agent, and that the faid Na-

thaniel Hingfton refided at Falmouth ; that no

fuch perfon as William Fletcher the fuppofed payee

ever exiflied, and that the name IVilliam Fletcher

was merely ficlitious ;
and that the faid paper

writing, fo fubfcribed by the faid Nathaniel Fling-,

fton, and before the fame was indorfed with the

name of" A. Goodrich, by procuration of Livefey,

Flargrave, and Co." and alfo before the letters and

figures No. 2068, and the letters G. and J. were

fubfcribed thereto, was fent by the faid Livefey,

Flargrave, and Company, being the fame pcrfons

mentioned and defcribed in the faid indorfement,

by the name or firm of Livefey, Hargrave, and Co.

to the faid defendants for acceptance, who accord-

ingly
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ingly accepted the fame, by fubfcribing thereto the

faid letters and figures. No. 2068, and alfo the faid

letters G. and J. as the initials of their refpedlive

names. That the indorfement of the name William

Fletcher, was made by a clerk of Livefey, Hargrave,
and Company, whofe name was notWilliam Fletcher,

and that the faid bill was afterwards indorfed with

the words,
"
by procuration of Livefey, Hargrave,

and Co. A. Goodrich," by the faid A. Goodrich,

a clerk of the faid Livefey, Hargrave, and Co.

and paid and delivered by them to the faid plaintiff

for a valuable confideration then paid to them by
the faid plaintiff, who did not know that the payee

named in the faid paper writing was fictitious.

And the faid plaintiff, in further maintenance of

the faid iffue fo joined as aforefaid, on his part, and

to fhew that the faid defendants, at the time of their

faid acceptance of the faid paper writing, either

knew that the faid name Williayn Fletcher, contained

in the fime paper writing, and indorfed thereon as

aforefaid, was a fidlitious name, or that the faid

defendants had given authority to the faid Livefey,

Hargrave, and Co. to draw the faid paper writing,

fo produced to the jury, upon them the faid de-

fendants, by and in the name of the faid Nathaniel

Hingfton their faid agent, expreffed therein to be

made payable to the order of a perfon who did not

in facl exifl, and whofe name was a fictitious name,

by having given a general authority to the faid

Livefey, Hargrave, and Co. ta draw Bills of Ex-

change upon them the faid defendants, by and in

S 4 the
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the name of the faid Nathaniel Hingflon their faid

agent exprefled therein, to be made payable to the

order of perfons who did not in fad: ex ill, and

whofe names were fidlitious names, did further

prove and give in evidence to the faid jury, that

the faid Livefey, Hargrave, and Co. ufed to fend

down to the faid Nathaniel Hingfton, at Falmouth,

printed forms of Bills of Exchange, upon paper

duly ftamped for that purpofe, with blanks therein

for the dates, the times of payment, the names of

the payees, and the fums to be made payable

therein, to be figned by him the faid Nathaniel

Hingfton, who ufed to return the fame figned by him

the faid Nathaniel Hingfton accordingly, to the

faid Livefey, Hargrave, and Co. who then filled up
the bills fo returned according to their convenience,

with dates, the times they were made payable, the

payees names, the greater part of which were ficti-

tious, and the refidue real, and the fums for which

they were to become payable, and that this was done

as the exigencies of the houfe of Livefey, Hargrave,

and Co. required. That when the bills were thus

filled up, they were taken to the defendants for

acceptance ; fome of the faid bills, when fo taken

for acceptance, being unindorfed, and others of

fuch bills, at the time they were fo taken for ac-

ceptance, having the names of the fuppofed payees

in fuch bills indorfed in various hand-writings.

That this happened in a great variety of inftances,

and to the amount of 20,oool. That the faid bill

or paper writing produced in evidence, although

dated
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dated at Falmouth, was not in fa6l filled up with

the date, the time of payment, the name of the

payee, or the fum of money therein mentioned, at

Falmouth, but in London. That bills fo drawn

by the faid Nathaniel Hingfton, and dated from

the fame place, were frequently carried at feveral

different times on the fame day, by the faid Live-

fey, Hargrave, and Co. to the defendants for ac-

ceptance, and accepted by them accordingly. That

it requires three days to tranfmit a bill from Fal-

mouth to London by the poft. That in feveral in-

flances, fuch bills drawn by the faid Nathaniel

Hingfton, as from Falmouth, have been prcfented

by the faid Livefey, Hargrave, and Co. on the fe-

cond day after the date of them, to the defendants

for acceptance, and that they have accepted them

without objedion. That in many inftances, bills

fo drawn by the faid Nathaniel Hingfton, were pre-
fented by the faid Livefey, Hargrave, and Co. to

the defendants for acceptance on the days on which,

by the courfe of the poft, the fame bills would have

arrived, if fent on the refpedive days of their re-

fpedlive dates, but before the hours of the poft's
"

arrival on thofe days, and that they were accepted

by the defendants without objedlion. That in

fome inftances, fuch bills were carried for ac-

ceptance after the arrival of the poft from Fal-

mouth, and other bills of the like kind at different

times afterwards on the fame day. That in many
inftances, fuch bills were carried for acceptance on

the



266 OF THE PROOF NECESSARY, &C.

the day on which they were filled up by the faid

Livefey, Hargrave,. and Co. the inftant they were

filled up, and whilft the ink with which they were

fo filled up has been wet. That the houfe of the

faid Livefey, Hargrave, and Co. where the faid

bills were fo filled up, was not three minutes walk

from the defendants' houfe. That this was the ge-

neral courfe of dealing between the faid Livefey,

Hargrave, and Co. and the defendants. That the

ink has been apparently fo wet at many times when
'

the bills were fo delivered for acceptance, that the

perlbn who delivered them was careful in carrying

them that they might not be fmeared. That at

the time of carrying them in this manner, it was

apparent that the fignature of Nathaniel Hingfton

was dry, and an old WTiting, and that what had

been written to fill up the bills was frefh and wet.

That the witnefTes, by whofe teflimony the plaintiff

gave the faid evidence of the feveral inflances of

the manner of prefenting and accepting the faid

bills, had no particular memory to diflinguifh the

bill or paper w^riting produced in evidence from

the reft of the bills prefented, and accepted by the

defendants : that the date of the faid bill or paper

produced in evidence, the name of the payee, and

the fum therein exprefled to be made payable, were

filled up by a clerk in the houfe of Livefey, Har-

grave, and Co. in London, and that was a general

courfe before defcribed with refped: to the other

bills that were carried to the defendants wet for ac-

ceptance.
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ceptancc That the defendants paid bills under

thefe circumftances to a large amount, and for a

coniiderable length of time."

The record then flated the objedlion by the de-

fendants' counfel to the admiflibihty of this evi-

dence; the direction of the judge to the jury that

it was proper evidence to maintain the iifue on the

third count, which confidered the bill as payable

to the bearer: the verdict of the jury according to

that dire6lion ;
the tender of a bill of exceptions

to his Lordihip ; and his Lordihip's putting his feal

to the latter.

In Michaelmas term, 1793, the Court of King's

Bench gave judgment for the plaintiff, on which

the defendants brought a writ of error in Parlia- .

ment, and afligned the common errors.

After argument at the bar of the Houfe of

Lords, the following queftion was propofed to the

judges:
—

** Whether the circumflances mentioned in the

bill of exceptions was fufficiently relative to the

proportions therein alfo mentioned, viz. that the

defendants in the a<^ion knew the name Fletcher

was fictitious, or that the defendants had given au-

thority to Livefey and Company to draw bills upon
them the faid defendants, payable to fiditious

payees, fo that they ought to have been received,

and left to the jury as evidence thereof?'*

On this queflion there was a divifion among the

judges, who, in Eafter term, 1794, delivered their

rcfpedive opinions Jeriatim ; but the majority of

them.
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them, together with the Lord Chancellor and Lord

Kenyon, having declared that they thought the

Evidence ought to have been received and left to

the jury, the judgment was affirmed.*

It maybe obferved, that the only queftion made

in this cafe, was, whether the evidence ftated was

fufficient for the jury to conclude that the de-

fendants knew that in the particular inftance of

this bill, the payee was ficftitious ? or that they had

given a general authority to Livefey and Co. to

draw fuch bills upon them ? If either of thefe con-

clufions could be drawn from the evidence, it feems

to have been admitted without difpute, that the

evidence was fufficient to maintain the adlion on

the bill, as a bill payable to the hearer.—It follows

from hence. That,

In all cafes, where the holder of fuch a bill de-

clares againft the acceptor, as on a bill payable to the

hearery it is fufficient to maintain the adion, that

he fhould prove ; i . That the payee was fidlitious,

and, 2. That the defendant knew this at the time

when he accepted the bill :
—

or, i. That the payee

was fictitious, and, 2. That the defendant had

given 2L general authority to the drawer, &c. to draw

bills upon him in the name of fictitious payees.

- , In an a6lion by an indorfee againft an indorfor,

Raym.174. it is not neceflary to prove either the hand of the
Str. 444.

' ^

z Bur. 675.

* Gibfon V. Hunter, in error, 2 H. Blackllone 288—298.

V
f

drawer
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drawer or of the acceptor, or of any indorfor before

him againft whom the adtion is brought ; for by
his indorfement, he virtually undertakes to every

fubfequent holder, that the names of the drawer,

acceptor, and previous indorfors, are really in the

hand-writing of thofe to whom they refpecfcively

purport to belong.

The fame diligence alfo, with refpedl to the

drawee, and the fame notice to the defendant as

indorfee, muft be proved in this action, as in that

againft the drawer, every indorfor being, with re-

fpedl to fubfequent indorfees or holders, a new

drawer. But proof of a demand from the drawer,

and notice of non-payment by him, is not ne-

cefTary.

Where the adlion is by an indorfor who has
j ^d.

paid the money, proof muil be given of the pay-
^^^^' ^43-

ment.

In an adiion by the drawer againft the acceptor, vid. Lou-

it is necelTary to prove the hand-writing of the
Laub^V-

latter ; demand of payment from him, and refufal ; 36,^7^'

the return of the bill, and payment by the plaintiff; p^rmbfter?

but it does not appear necelTary to prove, that the ^ ^^^^ ^^5-

acceptor had in his hands effects of the drawer ;

his acceptance is prefumption that he had, and if

he had not, the proof muft lie upon himfelf.

In anadtion on the cafe by the acceptor againft vid.j.

the drawer, the plaintiff" muft prove the hand-

writing of the defendant, and payment of the

money by himfelf, or fomething equivalent to that,
,

fuch as his being in prifon in execution.

It
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It does not fecm clear, whether, in the cafe of

a fimple acceptance, the acceptor in this adlion

muft not be put to the proof that he had no effeds

of the drawer in his hands, either at the time of

the acceptance, or at the payment of the bill ; but

the prefumption of law, being that he had effeds,

it would therefore feem that the proof of the con-

trary lies on him.

In the cafe however of an acceptance or pay-
ment under proteft, there can be no doubt, but the

proteft is fufficient prefumptive evidence of no

effeds at the time when the protefl was made; if

therefore it was made on payment, it is certainly

prefumptive evidence of no effects, and it lies on

the drawer to fliew the contrary : but if the proteft

was only at the time of acceptance, it is natural to

prefume that at the time of payment the accep-

tor had effecT;s, and the proof that he had not muft

lie on him.

la Mod. In adions a^ainft the drawer or indorfor, the
345.
GiiL L. E. proteft is fufficient evidence that the bill is not
ii8.

^

paid ; and the mere produdion of the proteft is

fufficient J it is not neceftary to prove either the

w i-iting of the notary, or to give any account how

the plaintiff had the proteft ; for that would be de-

ftrudive to public commerce, and throw too great

a difficulty on tranfadions of this kind : and be-

yond feas, it is faid, that it is fufficient to ftiew the

court the proteft without producing the bill itfelf,

G. L. E. but here in general the bill itfelf muft be ftiewn, as

"^'
well as the proteft, becaufe the whole declaration

muft
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muft be proved, which cannot be without giving

the bill in evidence.

But in an aclion againft the drawer of a bill Hart v.

which was lofl, it was held by Holt, C. J. that 12 Mod.

proof of the defendant's having owned that he had ^°^"

made the bill was fufficient.

With refpe^l to a Pronriiflbry Note, the fame

rules, of what is neceflary to be proved, apply, as

in a Bill of Exchange ; the maker being in the

place of the acceptor; the payee, after indorfe-

ment, in that of the drawer ; and the indorfors and

indorfees the fame in each.

In general* dired: proof is required of the figna-

ture of thofe parties whofe indorfement muft be

proved: But with refpedl to the party himfelf

againft whom the a6lion is brought, proof of other

circumftances may be fufficient to fupply the place

of adual proof of his fignature ; particularly, con-

feflion. Thus, where the defendant was fued as in-

dorfor of a note, and it was proved, that a perfon

to whom application had been made to difcount it,

fent it to the defendant, who looked on it, and faid

it was his hand, and that the note, which had fome

months to run, would be paid when due ;
the Chief

Juftice would not permit the defendant to fliew i^ Hani,

forgery, by fimilitude of hands, becaufe that would
^^^^^^-^ ^

tend to deftroy all negociation of Bills and Notes,
^^g^^*^"^'':^

But he feemed inclined to have admitted adual

proof of forgery, if the defendant could have given

it, but this he was unable to do, and the plaintiff

had a verdidl.

So,
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Lubboik. ^^> where a letter was produced under the de-
I Barnard, fendant's hand, in which he wrote to a friend that
IS. K.. 190.

he had received a Bill ofExchange from the drawer

on the acceptor, bearing date fuch a day, and

payable to him or order fix months after date, and

in all thefe circumftances the bill agreed with the

letter, though no fum was mentioned in the letter,

this was thought fufficient evidence that the de-

fendant had had the bill in queftion in his poflef-

lion ; and to fhew that he had indorfed it over, it

was proved that he had faid he had come to town

to haften the trial of a caufe brought againfl him

on an indorfement he had made on a Bill of Ex-

change, and that in fail he had brought down this

very caufe by provifo.

Barnes, BuT where, in an adlion againft any one party,

odt. 436. proof of the fignature of another is necelTary to

v.Ribinfon. fupport the adlion againft the defendant, that proof

mufl: be diredl ; confeffion of the party whofe fig-

nature it purports to be, will not be fufficient evi-

dence. .Thus in an adlion againft the drawer or

acceptor of a bill, or maker of a note, a confeffion

of an indorfor that he indorfed the bill or note, will

not be proper proof of the indorfement.

whitcomb But where an a6lion was brought againft one,

Doug. 652.'
on a joint and feveral Promiflbry Note, figned by

him and others, proof of payment by one of the

others, of intereft and part of the principal within

fix years before the action brought, will be fufficient

to bind the defendant, and take the cafe out of the

fi:atute as to him.

Where
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Where a bill is accepted, or a bill or note is fi^i^neyv^ Hall.

drawn or indorfcd by one of two or more partners, ^ ^^^^- ^-^•

on the partnerfhip account, proof of the fignature 175-.
^'d.

of the partner accepting, drawing, or indorfing, is vickery.

ilifficient to bind all the reft. gu.l.k
XX7.

Where a fervant has a general authority, to

draw, accept, or indorfe bills or notes, proof of

his fignature is fufficient againft the mafter ; but

his authority muft be proved.

Subsequent alTent, it would feem, is evidence Comb. 450.

- of authority.

A GENERAL cuftom of the fcrvant's fignature, 12 Mad.

and payment by the mafter, is fufficient proof of
^"^ '

a general authority ; and a general authority will

continue to bind the mafter till its determination

be generally known. Therefore if a fervant, hav-

ing authority, draw a Bill of Exchange in fo fhorc

, a time after he is difmiftTed, that the world cannot

take notice of his being out of fervice ; or if he

were a long time out of fervice, but that kept fo

fecret, that the world could not take notice of

•the bill in thofe cafes will bind the mafter.

Where notice is to be given by the poft, it would i Bamard.

'feem that proof of putting the letter into the poft

is fufficient, that being in general all that is in the

plaintiff''s power to prove, though this in one place

is denied.

W^HERE the defendant fuffisrs judgment by de-

fault, and the plaintiff" executes a writ of inquiry ;

it is fufficient for the latter to produce the note or

bill, without any proof of the defendant's hand :

T ^ This
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This was determined fo long ago as the 14th Geo. IL
in a cafe in the King's Bench, where the plaintiff

having offered collateral evidence to prove the de-

fendant's hand, the court not only held that this

was fufficient, but faid, that the note being fet out

in the declaration, was admitted by the default, and

that the only ufe of producing it was, to fee whether

any money was indorfed on it as paid.

Bliiersv. NoTwi THSTA NDiNQ this, about four ycars af-
Eowles

Thomas.
11 G. ?.

is G. j. terwards the court of Common Pleas gave a different
.3j.

^^^-p^Q.^^ holding net only that the note ought to

have been produced, but both the note and indorfe-

ment proved.
EiHs V. And they s;ave the fame decifion in a cafe which

w. 234- pccurred foon after.

2 El Rep.
Long fubfequent to this, the fame court is, in

srowicnv ^^^ book^ reported to have given a fimilar opinion

on the authority of the two laft cafes.

It appeared that the declaration contained two

counts, one on a note of hand, and another for

money expended; the defendant pleaded a fet-off;

the plaintiff replied, and denied the fet-off, and for

want of a rejoinder, figned judgment : The note

was produced on the execution of the writ of in-

quiry, but not proved ; and the defendant offered

to confefs damages on being aMovvcd a month's

time to pay the debt and cofls ; this was not

granted, but the jury found the value of the note.

This cafe coming before the court. Lord Chief

Juftice De Grey is reported to have expreffed him-

felf thus: Damages muft either be proved or ad^

mitted.
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mitted. The prefent cafe does neither; for the

fet-off confeiTes only general damages on both

counts. The note therefore ought to have been

proved. But the confefHon of the defendant's at-

torney makes this cafe particular in its circum-

flances, and on that ground only I am for dif-

charging the rule for fetting afide the inquiry.

The reft of the court agreed.

But in another report of the fame cafe, the
3 wur. 155.

opinion of the court is reprefented in very dif-

ferent terms ; it is faid they were of opinion the

jury had done right ; the plea of fet-off amounted

to an acknowledgment of a debt, and the clerk to

the defendant's attorney had offered, in the hearing
of the jury, to confefs damages. And Gould added,

on a judgment by default in an adlion on a Pro-

miffory Note, or a Bill of Exchange, the fum due

on it is admitted, and needs not to be proved on

the execution of a writ of inquiry.

But this point is clearly decided by a late cafe
3 Term

in the King's Bench. It was an adion againft the r 29. 0.3,

acceptor; he fuffered judgment by default, the
^'^''"'•

plaintiff produced a bill in the fame terms as that

flated in the declaration, but it did not appear to

have been accepted ; and no other evidence was

produced. It having been objedled that the bill

produced did not correfpond with that mentioned

in the declaration, the court obferved that it migrht

have been accepted, though not in writing; and

that, by fuffering judgment to go by default, the

defendant had admitted the caufe of adion to the

T 2 amount

Hearne.
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amount of the bill, becaufe that was fet out on

the record, and the only reafon for producing it to

the jury on executing the writ of inquiry, was to

fee whether or not any part of it had been paid.
Morris v. And in a cafe before this, it had been held that
Lyne.
B. R. H. it was not even necelTary to produce the note or bill ;

Bayiey's for that if the defendant had paid part of it, he
App. No. 7. ^

^
^

might have pleaded that, but he had let judgment

go for the whole.

Ruled And now, on fuch judgment, a writ of inquiry
anon.

^

j o x y

B. R. H. is not necefTary, for the court on application by
26 G 3. , .

Bailey 67. the plaintijff will, if no good reafon flievvn to the

Salmon. contrarv, refer it to the proper officer to afcertain

g".
3.' Bi.

^
the damages and cofts, and calculate the intereft.

252!"

^^*
Beside the different fubjedls of defence which

may be colled:ed from the general principles laid

down in the preceding chapters, the mod ufual are

thofe which arife either from the total want of con-

fideration, or from the illegality of the confideration

for which the bill or note was given.

The want of confideration, it is evident, will be

a fufficient defence to an adlion by one party againfl

another, from whom he has immediately received

the inflrument; for according to the general prin-

ciples of law, no contrad: can be fupported with-

out a confideration, and accordingly it frequently

occurs, that the defendant refts his cafe on the cir-

cumftance of the bill or note having been given

merely for accommodation.

But where the plaintiff has in fadl given a

confideration to the perfon from whom he im-

mediately
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mediately received the inftrument, any preceding

party being fued on it, cannot proted: himfelf, by

faying that he himfelf had no value of the party to

whom he gave it ; for by making himfelf a party to

the inftrument, he contributed to its currency, and

that circumflance was, perhaps, one reafon that

prevailed on the plaintiff to part with his monev : via. Piiians
^

V. Van
And that in this refpedl there is no difference, Miemp.

whether the perfon who adlually gave a good con- Ruffeii v.

lideration, knew that the inftrument was adually Doug. 514.

given without one or not, appears evident from the

cafes which have been cited on a former occafion.

Where a coniideration is illegal, that, as between cuichardv.
o ' '

Roberts.

the parties to the rranfadlion, is a fufRcient reafon i bi. Rep.

. . . . . 445- ^''^'

to preclude the plaintiff from recovering, and it is Biggs v.

,
Lawrence,

immaterial, whether the illegal coniideration be, 3 Term

Rep. 454.

by the plaintiff himfelf, made the foundation of his

fuit, or fet up by way of anfwer by the defendant;

and therefore the defendant may fhew that the note

or bill on which he is fued, vvas given by him to

the plaintiff for an illegal coniideration.

Where the original tranfadlion however is not

morally bad, its illegality arifing only from its

being prohibited by a pofitive ftatute, every thing

done in confequence of the prohibited adl, will not,

of cour/e, be confidered as void : Thus where two

partners enter into illegal contradis with third per-

fons, and on a lofs falling on the partnerfhip, one

of the partners takes upon himfelf to pay the whole

lofs, he cannot recover againft the other his pro-

portion of it. But if the other give him an exprefs

T 3 authority.
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authority, or do any adl which amounts to an

exprefs authority, or even to a fubfequent alTent ta

pay his proportion of the lofs ; this will be binding

on him. .

vid. St. 7 Thus, where one of two partners, concerned in

a flock-jobbing tranfadlion, paid the fum of 3000I.

the amount of the lofs they had fuftained, and the

Faikncy v. Qthcr gave him a bond conditioned for the payment
Reynous.

*-'

4 Bur. 2069. of half that fum, it was held that the obligee fhould

638. recover on this bond, becaufe it was a debt of

honour which the obligor was in confcience bound

to pay, and this bond was not within the flatute,

though one from the lofers to the winners would

have been fo.

Petiie.v. The fame principle prevailed, and the authority

3 Term' of this cafc was recognized in another which oc-

Gurred very lately. Keeble and Hanna)\ with two

other perfons, had engaged together in illegal

fpeculations in the ftocks, and having incurred

confiderable loiTes, on the 8th of January, 1774,

came to a fettlement with Portis their broker, who

had paid all the differences. On that cccafion

Kceble repaid to Porlis the whole fum advanced by

him, except 81 il. which was part of Hannay's

{hare of the lofs, and for which Keeble drew a bill

on Hannay in favour of Portis, which Hannay ac-

cepted. This bill not being paid by Hannay when

due, Portis brought an action on it againfl the exe-

cutors of Keeble, and recovered the amount, no

defence being fet up on account of the illegality of

the tranfliCtion. Keeble's executors afterwards

brought
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brought an action againft Hannay, to reimburfc

thcmfclves the fum recovered againd them by

Portis, the declaration being for money paid by the

plaintiffs to the defendant's ufe, on which they ob-

tained a verdicfl, and the matter beino; aoitated in

court on a rule to fet afide the verdidl:, that rule

was difcharged. Kenyon, C. J. tamen duhitanie.

When the legality of a tranfadlion is impeached,

on account of its being in contravention of a pofi-

tive law of this country, there is a material dif-

tinction between the cafe, where both plai^itiff and

defendant refide in this country, and that where

the plaintiff relides abroad. In the latter cafe,

though the plaintiff knew that the defendant in-

tended to tranfgrefs the laws of this country, yet if

the contract be complete, before thefe laws can at-

tach, he fnall recover on that contradl. Thus, Koiman v.

where the plaintiff who relided in Dunkirk, toge- Cuwp. 341.

ther with his partner, who was a native of that

place, fold and delivered a quantity of tea, for the

price of which the action was brought, to the

order of the defendant, knowing it was intended to

be fmuggled by him into England ; but had no

concern in the fmuggling fchemc itfcif, having fold

the tea to the defendant in the common and ordi-

nary courfe of trade, with an intention of being

paid in ready money, or in bills drawn perfonally

on him in this country j
here it v/as held that the'

interell: of the vendor being totally at an end, and'

his contradl complete by the delivery of the goods

at Dunkirk, the plaintiff had been guilty of no vio-

T 4 latioQ
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lation of the laws of this country, of which he

was not bound to take notice, and therefore he had^

aright to recover.- If indeed the plaintifThad en-

gaged in the rillv of fmuggling the goods into

England, he would then have been privy to the

guilt of the defendant, and would not have been^

aliifted by the laws of that country, whofe laws he

had contributed to elude.

f's^'
'' But where the plaintiffs or fome of them refide

Lawrence. *

3 Term jn a pkcc fubiecl to the crown of Great Britain,.
Kep. 454. . .

and thofe of them fo reliding aflift in the execution

of the fmuggling fclieme, the others, though in

- fa6t unacquainted with the tranfadlion, fnall be con-

.
lidered as affedied by the knowledge of their part-

ners, and fhall not be afiifted by the courts in this-

country.

vid. Poweir What is or is not a good confideration it is not

voi.^il'^ifi
ititended here to inquire, any farther than, as it is

^°^^'^*
neceflary to point out a material diftindiion which

the legiflature has thought proper to eflablifh, with

refped: to the effed: which the illegality Ihall have,.

in general, and in fome particular cafes.

Vid. Doug
^^ general no advantage can be taken of the

636. (614)
illegality of the confideration, but as between the

perfons immediately concerned in the tranfacftion ;

any fubfequent holder of the bill or note, by a fair

confideration, cannot be afFeded by it.

But there are cafes, in which it has been de-

termined, that by the.conftrudioix of certain fia-

tutes, the innocent indorfee fhall not recover againfl

the acceptor of the bill, or drawer of the note.

By
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By It. 9 Ann. c. 14. f. i.
** All notes, bills^

'*^&c. where the whole or any part of the con-

*^
fideration, iliall be for any money or other va-

" luable thing whatfoever, won by gaming or

playing at cards, dice, tables, tennis, bowls, or

other game or games whatfoever, or by betting on
*' the fides or hands of fuch as do game at any of the

'*
games aforefaid, or for re-imburiing or re-paying

•^

any money knowingly lent or advanced for fuch

gaming or betting, or lent and advanced at the

time or place of fuch play, to any perfon or per-
** fons fo gaming or betting as aforefaid, or that

fhall, during fuch play, fo play or bet, fhall be

utterly void, fruftratey and of no effe^, to all intents

*^ and piirpojes whatfoever»"

After this ftatute, there occurred a cafe in which
BowyerT;

it appeared, that the defendant had given to one
st^fj^;

Church, certain PromilTory Notes for money know-

ingly advanced by him to game with at dice; that

Church indorfed them to the plaintiff for a valuable

confideration, who had no notice that any part of

the money for which the notes w^ere given had been

lent for the purpofe of gaming. After two ar-

guments, the court were of opinion, that the true

Gonftrudion of the words,
" fnall be utterly void,

&c/* was, that no recovery could be had againft

the defendant on the note, even in the hands of an

innocent indorfee.

By fl. 12 Ann. ft. 2. c. 16. f. i.
" All bonds,

"
contracis, and ajfurances whatfoever, made for

^'pav-
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"
payment of any principal, or money to be lent,

'* or covenanted to be performed upon or for any
*'

ufury, whereupon or whereby there (liall be re-

" ferved or taken above the rate of five pounds in

" the hundred, fhall be utterly void,**

Lowev. On this ftatute, and on the authority of the cafe
Waller.

.

^
.

Doug. 736. on the ftatute of gaming, it has been determined

that no adlion can be maintained by an innocent

indorfee, agaiiift the acceptor of a bill given on an

ufurious confideration : The court were of opinion

that the words of the ftatute were too ftrong not to

extend to this cafe, the word affurances being a

general term, comprehending all kinds^ o^fecuritieSy

notes and bills as well as bonds, and that the for-

mer cafe ftood diredlly in the way.

By ft. 5 G. 2. c. 30. f. II. "Every bond, bill,

*'
note, contracft or agreement, or other fecurity

"
whatfoever, made or given by any bankrupt, or

**

by any other perfon, unto or to the ufe of or in

** truft for any creditor or creditors, or for the

*'

fecurity of the payment of any debt or fum of

*'

money due from fuch bankrupt at the time of his

**

becoming bankrupt, or any part thereof, be-

" tween the time of his becoming bankrupt, and

" fuch bankrupt's difcharge, as a covfideratioUy or

" to the intent to perfuade him, her, or them, to

" confent to or ftgn any fuch allowance or certifi-

*'
cate, ftiall be wholly void^ and of no eft^ecl; and

" the monies thereby fecured or agreed to be paid,
*'

fliall not be recovered or recoverable; and the

**

party
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party fued on fuch bond, bill, note, contrad, or

*'

agreement, fhall and may plead the general iflue,

*' and give this acl and the fpecial matter in evi-

'' dence."

There can be no doubt, from a comparifon of

the words of this ftatute with thofe of the two pre-

ceding ones, that the fame determination would be

given againft an innocent indorfee in this cafe as in

the two former : But in none of the cafes is he al- str. 1155.

^  
. Doug. 744-

together without remedy, for he may lue the in-

dorfor on his indorfement, becaufe as between them

it is a new bill, and no inquiry can be made into

the original confideration.

It has been obferved, that except in the parti-

cular cafes above-mentioned, the defence arifing

from the illegality of the confideration, cannot be

fet up againfl: any other plaintiff than the perfon

who was^ privy to the original tranfaclion : But this

rule muft be confined to the ordinary cafe of a bill

or note, indorfed before it was due; for it has been D.perBuiier

repeatedly ruled at Guildhall, that wherever it ap- ceiion Spring

pears that a bill or note has been indorfed over,
^'^^'^^^

fome time after it is due, which is out of the ufual

courfe of trade, that circumflance alone throws

fuch a fufpicion on it, that the indorfee mufl: take it

on the credit of the indorfor, and mufl fland in the

fituation of the perfon to whom it was payable.

Therefore in an adlion by the indorfee of a Pro- Banks v.

. ^ I
• n. 1 1 Colvvell, at

mmory Note payable on aemand, agamft the maker; Launcei^on

the defendant was admitted to give evidence that fizes, 1788,

the note had been indorfed to the plaintiff a year kr j.
dted

1 3 Termana Ren.si.



Zi^ OF THE PROOF NECESSARY, &C.

and a half afterwards ; and to impeach the confi-

deration by fhewing that it had originally been

given for fmuggled goods, and that payments had

been made upon it at feveral times. And though

no privity was brought home to the plaintiff, Mr.

Juftice Duller nonfuited the plaintiff.

But the generality of this rule was doubted by

Lord Kenyon, though the other threejudges adopted

it in its extent. It is however generally agreed

that it fhall prevail, wherever it appears on the face

of the note or bill, that it has been diflionoured, or

if knowledge can be brought home to the indorfee

that it had been fo. -

^

Brown v. THEREFORE in an adlion by the indorfee of a Pro-

^Term Hiiffory Note againft the maker, where the note ap-
Rep. 80.

peared to have been noted for non-payment, and

indorfed after it became due, the defendant Ihall

be admitted to Ihew that the note was paid as be-

tween him and the original payee, from whom the

plaintiff received it.

INDEX.
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INDEX

ACCEPTANCE,
,

'

What, 68.

How made, 69.

What ihall amount to, 80—S7.

Verbal or written, 69
—

72.

Collateral, or by writing on the bill, 72—74.

When it may be made, 72.

By whom, 73, 153
— 156.

To whom, 73.

Abfolute, 74.

Cannot be revoked, 156,

Conditional, 75
— 80.

May be difcharged, and how, 161—165.

General, 74.

Partial, 74> 75'

How ilated in pleading, 190.

Muft be proved, and hov^r, 205, 471—273.

On account of a third perfon, 153.

Supra Proteft, 153—156.

How ftated in pleading, 190.

Acceptor,
His undertaking, 156.

How difcharged, 156
—

165.

Action,

What, may be brought on a bill or note, i«75— 177'

Bank of England, ^7> Z?-

Bank Notes, 40,

Bankers' Checks, &c. 41—46.

Bills of Exchange,
Definition of, 3.

Their origin, 2.

Their nature, 2, 3, et infra.

Their diiferent forms, 13
—x6.

Bills
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Bills OF Exchange,
Their different kinds.

Foreign and inland, ii, 12.

Their difference at common law, 142, 143,

Payable to order or bearer, 35
—

38.

Refemblance they bear to Promiffory Notes, 35,

When payable.

^
At fight, 4.

After fight, 4.

After ciate, 4.

Parlies to them ,
*

.

Who may be, 28—,33.
Transfer of them,

By delivery, 88.

By indorfement, 89, et infra.

^ Their privileges, 46, et infra.

Requifites to render them good, 49—67.

How ftated in pleading, 177— 190.

Charges,
On the diflionour of a bill, 140, 141,

Consideration,
What a good one, 280.

Want of, 276.

By whom taken advantage of, 277.

Illegal, 276, 277.

Where it renders the bill or note void in the hands of an in^

nocent indorfee, 280—2S3.

Where only as between the parties to the tranlli6lion,

277—280.

Corporation,
When it may be party to a bill or note, 32.

Date,
Where abfolutely neceffary, 66, 67.

How fupplied when wanting, 7.

Not neceffary to be exprefsly ftated in pleading, 187.

Defence,
What a good one, 276—284.

Demand,
When it muft be made, 41—46, 117— 129.

When necefluiry to be ftated in pleading, 192,

Delivery,
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Delivery,
Date calculated from it, 7.

Stated in pleading, 190.

Evidence,
What neceflary on a bill or note, 202—284.

Forgery,
Of an Indoifement, confequence of, 104,

Of acceptance, 203, 204.

Of drawer's fignature, 203, 204.

Grace, days of,

What, 9.

When allowed on Bills of Exchange, 9.

When not, 10.

Whether to be allowed on PromifTory Notes, 121— 125.

Indorsement,
Its effe6l, 112.

When neceffary, 88.

In full, or in blank, 88—96.

Where it may be made at any time after iffuing the bill or

note, 89.

May be made on a blank note or bill, 89,90.

Whep it muft be made before time of payment, 66.

When attefted and how, d-j.

Need not contain the words '' to order," 96
— 100.

May be reftriftive, 100— 102.

By whom it may be made, 106, 107.

When the bill is to the ufe of another than the payee, 108.

Muft not be of part only, 109.

When neceffary to be ftated in pleading, and how, 191.

When neceffary to be proved, 206—208.

Fi6litious, 208—268.

Indorsor,
His undertaking, 112.

How difcharged, 112— 120, 165,166.

Infant,
Cannot be fued on a bill or note, 28, 102.

May fue, 30.

Indorfetoent by him, its effe6ls, 102.

Interest,
When payable on a bill or note, 140.

Interest,



Ikter-est,

By whom, 140.

To what tune calculated, 140, 142.

When allowed on a bankruptcy, zoi.

Loss of a Bill or Note,
What muft be done thereon, i73> i74«

Legal confequences of, 102,103,173,174.

Married Woman,
Where fhe may be a party to a bill or note, 30, 31 .

Negotiability,
. Whether abfolutely neceiTary to conftitute a bill or note,

63,64.

By what words conftltuted, 63.

May be reftrained by indorfement, 100— X02..

How ftated in pleading, 192.

Notes, Promissory,

O/igin of them, 18.

Definition, 18.

Their forms, 20.

Payable to order or Isearer, 19, 35.

Who may make them, 28—34.

Refemblance they bear to Bills of Exchange, 34, 35.

Requifites to make them good, 50—65.

How dated in pleading, 181, 186, 187.

^^OTICE

Of non-acceptance, 118, 119, 125.

Of non-payment, 125.

By whom to be given, 126.

To whom, 119.

Within what time to be given, 126, 127—12-9.

When not neceflary, 129—136.

Difference in the form of it, in foreign and inland bills,

1^36—139.

How ftated in pleading, 19a— 194.

Parties

To a bill or note, who may be, 28—34.

Partnership,

Acceptance by one partner binds the reft, 31.

Indorfement, 106.

How ftated in pleading, 189,

Payment,
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Payment.
Diftin6lion anciently taken between a bill given in payment of a

precedent debt, and for a debt newly cotnra6\edj 171, 171.

Plea,

To an a61ion on a bill or note, 200.

Pleadings on a bill or note, 175— aoo.

Presentment, ^

For acceptance, when neceflary, iiS, 119.

At what time to be made, 125.

When neceffary to be ftated in pleading, 190.

How ftatcd, 190.

For payment.

At what time to be made, 120, 125.

Within what time, 120, 121.

When it muft be ftated in pleading, 192.

How ftated, 194.

Procuration,

What, and how it operates, 33.

Protest, ,

What, 136.
 

Noting and Notar}'', 136, 137.

Within what time to be made, 1 37.

For non-acceptance, 136..

How ftated in pleading, 193, 195.

For non-payment,* 138.

How ftated in pleading, 193, 195.

For better fecurity, 139.

EfFea of, 140.

Where original bill loft, may be made on copy, 139, 140-
-

On ifiland bills, 143— 148."

Acceptance, fupra, what, 152, 153.

By whom it may be made, 152.

How made, 153.

Payment, fupra^ 154, 155.

How ftated in pleading, 196.

Remedy on a Bill or Note.

By A61:ion, 175
—

177.

By whom, 175— 178.

Againftwhom, 175—178, 199.

In cafe of bankruptcy, 200—ao«.

U Satisfaction,
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Satisfaction,
What fliall be, 112, et infra.

Holder can have but one, 198, 199.

Servant

May accept, &c. for his mafter, 33.

When bis acceptance fliall bind himfelf, 85, 87.

Whether neceffary to be ftated in pleading, 189.

Set.

Bills in fets, 12.

Their form, 14.

How ftated in pleading, 190*

Signature

Of the drawer, whether neceffary to be dated, 188, 189.

Of the acceptor, needs not be exprefsly ftated, 190.

By two jointly cr feverally, how ftated, 186.

By partners, how ftated, 189.

By afervant, 33, 86, 87.

How ftated in pleading, 189.

When neceffary to be proved, 203—206, 268—270.

How proved, 268—270, 273. -  

Stamps.

Where bills and notes rauft be ftamped, 21, 22.

Where not, 27.

Penalty, &c. 24.

Style,
Old and new, 7.

Time,
How calculated on a bill or note, 6, 7, 8.

Transfer of Bills and Notes,

How effe6led, 88, et infra.

By whom made, 102—108.

Undertaking
Of the drawer of a bill, 109, 110.

Of the acceptor of a bill, cr maker cf a note, 156, et infra.

Of the indorfor, iii, 112.

Of the holder, 117, et infra, 125.

Usance,

What, 4.

Its length, 4, 5.

Muft be ftated in pleading, 188.

Waiver
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Waiver.

Of acceptance, what will amount to, 156, 157, 160.

Of remedy againft indorfor, 165.

 drawer, 165, et infra.

Witness
To a bill or note, when neceflary, 65—67.
To an indorf;;ment, (>t.

FINIS,
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